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20029 7€ AFE JHAIRE FAI AR RA(ICC)= AleAto] =,
HRITA HE, "AAHF, HAFHF' 9] Y] 7R A=A HH o
3t HITHS FPAoLHA, it QJIER-E AFERE Do 7=

@]
ar -
e BAue] B TNV AL BHoE Ao Auy, 47

=9] I7F=0] 74l
2= YA 7| e IR FAE T2 B9
< g ICCe =AEE AEE §18t S AP 7 3HE9] &=
5= AefotHA, FARF 0 Helo] Sl= 23] AAA =
ol JYFetct 3 ICCe fofirt 9 F919] B3, 11gl9]
HAo|| vhdZ 715t A, O AuiE B3 A FAE S 4
A} A =Pot7] gt HHsh HA A A E Ax
ICCHALR stoja =ity GAR, FelltE |27 E 9
QtY] 3% T= A A weho] ZAN FARE JHAE ¢
4l YA A A= GAR, 74, ICC AR 954 |
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% QA Aoy AlZFE o] WF 1, 1,0009HY ©o]Are] -
Q %‘78: Stolzk A AF Al A S 11 4535t A3t |E=7HEoNA AA
o Al & =38 Igo A dojd M=H P ol gt A oS 7
Q1A Pﬂﬁ} A9 FAAEAEL 28T AES o FAHES A8l
AL, A A1 AARAY] T2 gt Wokdgoldd 19193 H=

AR OF A|22729F A228%E 2447t ELFA 9 ofel PHAE of
St FAHA AAGAAA 323 #4350 =k

T o]ARE AFR oiF, ol el AAHFR} Fof gk Aol
AIA T A o] FAGESHA A BA | lojAl =7HE i #St
of Pt 7H°1—°ﬂ7ﬂ SAHE AP AY =7 7S RS
B0l BEo] g 22 ojuj7t Aol et ol et WH-2 Egt A A
ko] qlo] —4‘31 NS HElE AHEAUT Z, 17417] 9 S04 92
Egaiol A A7} FAH olF 9 Azt FAHL =7t k9] AT
&AL, FAHS A 7 A= & =7 AR A
12} AlA A2 Aol 7H°1°ﬂ7ﬂ A4 A2t oFg Rt 2y
O|REo|YPo gt AAS F3T 5= Utk M2 AMgo] dotd A
717} = At

A AARAL A4S ZATE G99 A4RIE0] &7] ARt 4
&2 A GAEAS] dPolehs 2 A&} AAHA 239 $HAH
SAGAA AN FRHE1} 5749 S AIEAPE D(International
Military Tribunal)9] &2 @53 4Ud A2 AA7E A
A 1998¢ ZAFAA T4 (0]5} ICC) 7|2l Zult4(Rome

1) 20’\1]7] ‘?l‘7]77]‘x] AAx’ 2 AlZeto] '
2 EA]o] o] FEA A= AAFE SHARE A23; AAHA o] ¢2=
o] AF =1 ‘P3F glo] MAo] FAE = H97F 258 AetHQd %—%ﬂ’ﬂﬁ,’i‘:} ]
o g3t AL, Yoram Dinstein, War, Aggression and Self-Defence (Cambridge:
Cambridge University Press, 2017), pp. 32-64.
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Statute)®] Aelo g 7 AujE BA =HTE? AHd YHO) Bl =
Xﬂ/\@h TS THLE F54 FAGAABALS] dHE FE3]
SHAAL, YA F4 & 19909 2FHo HAYT BRalsetr|or WA
= E%E} A teAto] = R

(OIsh ICTY) % 2a4t=4%
‘:}. 247F -3} ofzej7tof A whAaget O] T 7H S84 AdE2
£4 FAGAAEAL] AES % =9 7HESHAA 19982
UHPH i o &2 ofojFtt. 6071=9] H|Eo] AR5 o] 5 o] |
20024¢ 7ERE E2AHCE AFE AR A FAATA0] AT
AR Qo= FRHZ1 54 AHA W, 19949 o|F 7t
A GFE $Bel2 ICTY, ICTR, Alof2te- 5B A (SCSL), ZHEH
oS A WA(ECCC) 52 FHAT FAFAA &350l FHFH o= §t
=0l 3
ICC+= B‘HJ}QE A= Ao| E(genocide), QUE=of HFSE F(crimes against
humanity), A F](war crimes), IZFHZ(crime of aggression)
o] ¥ 7] ®FHE AAE A tiet SAES FARAS = =4
7|F-o]tt, e”j}zq o2 o] Y] 7IAE A=A HSF(core international
crimes) F= AAHF(core crimes)2t1l A3 ICCo AYFA= &
ot Aol ] A AA 2] TAAPL H= 7MY A2t HE s
A= EAEo] [H o] sl-&EA ¢ "ot gt &7l 7H &
HAFo] Yot.? ICCE A2 AU F718 HEdhe 7o) ofy 1,
Zh= S PAPEEL] AAE JH1S ARt o= f<ll Ak 7]l
AAFE A B A (International Court of Justice, IC))7F 24 =7} ff

09_,
_,d
F>
E
QL
O
)_]
z
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e
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i
_Or‘i
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“ﬁoT«Lm
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2) " E, FAGA AT, rilxﬂ‘i'ﬂ"”ﬂl{—m A|434, 1998.
3) 2ubg JEAAS] fE2 oS3 Atk “[L..] the most serious crimes of concern to

the international community as a whole must not go unpunished [...]".

LAME-11

=7k 2k ARt O = Sl A iRl Eh

AIA Zt=9] FHPARE ] B9-Ad 23 7|7kl A4 FA4E 5
EEH9 AEo] §l= FAFARC] QloiA = oe FARTAS(ED],
ICTY, ICTR ¥ ICO)9] #H9] S84 Zji%jZiOIE'Jr o o 9loH, 9
23t HollA SAE2 AAFAPES AuTEo] wHE H(udge-made
law)' 2t1 F5h7 % ghch Y E35], ICTY 2 ICTRO] 1994945 E 204
o] Y& 7|7t B¢ e W SRS B ES A FAFAH S 2
o|F= 7]'dH|Zl stAltt. olet wHAsH A g 2 Lol
AolA = AlA Z=r9] 2 A 2 AR REC] Hold A+
=S Tl FAFAY ‘=artE (dogmatik) < B8 7L Aot
£ Aojtt.? 2 20094 B E3] AT SHAEC] Hoj 2 FAGARY
of et T4 ATAHHESY T A2 vi§- QFH ol sl
g Icc‘ﬂ A AR 9 AEo] gA G2 dAA, o] A=
A - AFAF 85 ofd gt FA AR e darAt Sh=
7% 74 H]X F719 SARAE S AFAE gl 5 e 4

HpH L T 4 UES 1FH ek o] AT He] A o] &

]t x& rli

e

Sl 7

¥0, oX rlo
rIr I

4) William Schabas, “Customary Law or Judge-Made Law: Judicial Creativity at
the UN Criminal Tribunals”, in Jose Doria et al (eds.), The Legal Regime of the
International Criminal Court (The Hague: Martinus Nijhoff Publishers, 2009), pp.
75-101.

5) B e SAYYYS AGOR TS TEA 3k YUTk SYVYO Yol =
antEe] o4 ﬁxé@%tﬂ HE 80 Havke A9E F2 Ak FAZAR
Q1o A 9] & 1utE o] kAo tisAl=, George Fletcher, New Court, Old Dogmatik”,
Journal of International Criminal Justice, vol. 9, issue 1, 2011.

6) =HollA e FAFAA A T3 GPE o 2=, AGA, A FATAE L ), A
= HEZAL 2014; A7 T AIRARE ), A oA 2017, 7HE Eol AREE= SAIE
AR A B 59 7] EAE, William Schabas, An Introduction to the International
Criminal Court (Cambridge: Cambridge University Press, 2017); Gerhard Werle
& Florian Jessberger, Principles of International Criminal Law (Oxford: Oxford
University Press, 2014); Antonio Cassese et al., Cassese's International Criminal
Law (Oxford: Oxford University Press, 2013).
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ICCE 19984 ZrH1g(Rome Statute)o]eh= 2F0] o5 A=A
I, A2 RE SHE ARl A4 7]Fto]t), o] #gh F& {4l QtE
gl Aojo ofsf A=A, o] Absh 7ol ICTY R ICTR}
ICCo 71 & £2142] Apolol2} sHAltt. ICCE A ™R 19984 2wt
] 3]°](Rome Diplomatic Conference)oll= 16071= tHEHI B2
H| A F7]5-50] Zofstltt. 20184 10¥ A ICCO] 7]&H < =i+t
ol 12371 A= (State Parties) 7F3sl 912w, ol&2 wid g ¥
A FAE3](Assembly of State Parties)E 7H&|3lo], ICC AW 3]
AE AR, APdE Ak Sst, ICCY &5 it HuE
1 38 olsFES @3t ICCE 1 ER-E YEHE do]dof =i QL
1,7 188 Y% dAe GAEE] e Bedy 4= R,
A7, 71, NAEEREY 7| Rao = SFTh

ICC= A Al 719 HF 2202 yiro] £ 4= l=d, AHF(Cham
bers), A& (Office of the Prosecutor) 12|31l AFE-=H(Registry)°] L
Aot Ajiiel A= HEZFEC] 1 54 /49 BH, A=
© T2 Y752 HIchs dgE0] 2R 1 2GR A
oF WS AL 7= 284 (Presidency)S AZHEE A Qg ot

= T4 PYS T G2 fYHoE ICCE U

Aoty 2ok 9T gt AP 3

| 4719 &% 20105 A= S AQdo] 7Hsgd],
27 9 BA%2 1899 Aiis SolA vedE AStith Aug,

AER, ARESE 1CCY 7] organ) o] 2kal A A3t

7) 2ot A3R1F.
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1. JEHE

A (Chambers)= A4 HA (Pre-Trial Division), Y4144

(Trial Division) ¥ FAAAHA(Appeals Division)i w44k

A 240 399 AUBEL E@@ F18%0] ABBES o] A 7| 4
AR o] X sl % H”&"e o 7200 A, LAE
e 629) AR Telm FAIABOTE 5900 ARRE Exh. A

A FAA QA A3H(situation) E+= AH(case) T APH7 52 AT
(Chamber) %92 A=t ® AAA IR (Pre-Trial Chamber)=
3919 Ajw £ 1919] SEAH, ¥ QAR TR (Trial Chamber):
3919] At 123 FAMA T (Appeals Chamber)= 5212 A
#o g FAHG ) [CCARTEL GAFI oA AEE ], FA,
BAPEAL, E.LXﬂ‘ﬂ 55 FAJNEHI} A1 T Z|2]o] FA|H T
ESF ZH Aol oie MEAA(NSHA/I0RA), G149,

7t s ] = JASH R 4= U= A /o] F/AHH

A4 ‘XH”& F= dAAgo] AJ&E7] o]H9 BE olpss 2R
AAARRE () HEAE7T ok AL 7140 BE APERES 7
=313, (i) A A EE B2t 12K (suspects), 13 &K(victims)
133 F<l(witnesses)2] HEE oot (i) AT A APFEA}

e

8) =Wt A39F2(2)(@)F-S “AHao] A7l sE 2 A koA Aukiso] o8| iAok
SFH(The judicial function of the Court shall be carried out in each division by
Chambers)"2FaL f7skaL k. A=) 9 ‘Abd” Zigol] tistol= ofeff AA TIL1. &

9) ICCA R AE AR TR dEA TS ‘single judge’2Hal g},

10) 24 A392Q2)(0)F =

11) 43 oju|o] 25 0] ofg Fojaloiof ghef. 44 9 7|40} Beiel 2

Ao e, Lopie] Sae] SHC S AR B
FRsstet,

St= AL 1 9 dF= ot 2ot A57%
O 2(proprio motu) HFstALASH= FAF 7HA]
Q& AAARRT}L HFS TB-@ g2 HIEA] 30102 A

JEE AAA B throl] Qsfof s, FFf =l AUA =

m
2,
—ﬁ
N,
o
job)
[72]
SE/
YL
XL
rlr
e,
>,
2
rEl
4‘11
rlr
Y
>~
%
_1
N
N
el
19
o
o,
o>,

22 &l ‘7131\_;4(document containing the charges) Oﬂ ]ZH% =2
o9 AR E= RS ERl(confirmation) st3S © 4740l 14
shH, 3919] Mmoo g FAEL™ o]gA TAE YAATRE T A
7 o]% B ARFERo] Tt A A ] gt QAR ] 7H

12) 2t A15203)F. AAPE 2otd A132(@)F Ea (b)Fol
el kR 27} ojd “d(situation) & HAIA SF3 F-9-9]
591 321 glo] 7AE &= Qick. ok MM I1.2.7} =,

13) 2rh4 A58%.

14) 2rk+4 Ao1=.

15) a4 A612(1 DT

16) 2okt A612(11)E

17) 2k Al642(2)3.

18) Zupty A|772.

A ] PAE B
AS] ZeAl= AAA T

U

1:1\1—
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2
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i
fl
U
-
2
(i

of Zdoz FaE AU B 242 W AAAEF Ee LA
AER9] ‘5l (eave) & Dol FAE AT S Yh? AAABE ]

Folglmd 3 dHAERe] 2FHE o] 49 fiido] He Aol

AZE(Office of the Prosecutor, OTP)}x= ICC WolA &9 AFH
716 & ofyzt I Y PHof distoix SHe Bt 4R
+ &3] oFol= OTPeaL ™Y, AFF Y 7|24 7]s2 ICC7 &

19) 2ol A|75%. o A4 V1.3, Z%.
20) 2okt A743202)F-
21) 2ultA A81x U Ag2%. ofdl AA V.7, ZZE.

=
B
i)
-1
P
©

HE 2= Y 7HA A=A S T ARREe] FHE ol EA5Hal 4=
+ ZAolth. £9] 2utA A|54%(1)
o= "AWAFY A (principle of
Az RS s fsiA Al
THE =8iYE H3H(incriminating circumstances) ¥ ‘T 31919] F
FE == H3Hexonerating circumstances) YA HFE ‘w50t
Alequally)” $=Akstoiof gk ghet,

HER= Al 719 “A(division)'©] I 52 o]F=H|, ‘FAM(Inves
tigation Division)’, ‘A& (Prosecution Division) ¥} ‘#&H, K

24 9 g4 (urisdiction, Complementarity and Cooperation

o
AT et FEF WiolA JCCD'ghe A= &l Bgd:
3 <= A Yo EAIsh= utol w2

AT, 957 5 gRee Azt o

GAPRA B AR THOIH R dake Sait

W, A& EFGAL 2008, p. 103 Rz
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3. AIR=

A (Registry)<> AiHReb AR G-&20]1 A& AHH7]5

P FIer PEAY AN %“% P AHFE A (Registrar)O] L A+
FE3ch APRY] AR A AR Y(udicial support)’, ‘o
HA(external affairs)’, ‘Y84 (management) & Al 7HA &2 U+
= 5 AUk APHAIE T HHsto], ARE=2] 7Ht A A1 A
< APEAR 29 9 A7) 59] #eEolw, o]of Bsto] miel H 1
fA=Z st HIAREC] tiet A9, SUET, ”JOHX}«] /\}@247\}
ol 9 HAAHT A9 AFE s A=l

rulm -D'
r

o

1o

oS,

T, S A, ARAY, 72 D £7, 59 -1
7eg GEots AR BASS B Y0 B ARSS tfejFoR
ICCE ti#3lo] eFete] 452 "l ICCo| 52 SHte 9

O

fu
ro,
_,>:,
é
ﬁ
)
1o
o}olt
b
ol
10
or
flo
rir
)
L
(it
oE
4o
10
e,
(R
o2
oX,

23) ‘T =k ”i Q17 (Victims and Witnesses Unit)’, ‘®2 Q1A ¥7HDefence Support
Section)’, ‘HaAF o] W HANIK(Victims Participation and Reparations Section)
5ol olggt RAE sgsttt. FoT H2 ‘WHIE Y3 FYHFA(Office of the
Public Counsel for the Defence) I ‘IL]EHX}EQ 95t FoAHFEA(Office of the
Pub ic Counsel for Victims) QlH], °]& F FAl+ O PFZ o2 Aol &3)9)

< O AAE gFe] lojAle AR O R RE Y S-S BAMET ol F RA=
ICC‘)ﬂ/ﬂ—J D= FAPEAL] QlojA 42t mojxb-magl W Hejxte] deEE Eosr] ¢

3 Qe Sy,

24) FAA B2 ICCAM = RE AT Fol2 £0l2 FAEHo] o]FojAH, ICC 5
g FA= I Qo= FZ=ol(Lingala), 310i(Sango), 222k 2]0Y(Swahili), AF712}o]
(Zaghawa) 5 otxLe|7} EAlol 5] tieh 592 Al5s et A5 LS 9
3, AA AEAPA] SRS AR ] A A, AA 59 Ee B dsolA A
5] wef g2t 86k st F9WES] FAARMS EHESE] ffs) ti2e] F- A
THE2 A A AP AEE 34]1 3] et

HASS WEe AT ok AQH, P o] RASE AR 193
golg £3) B PTEL Sy

25) o] FAES B0t AEE Y 27 o] ‘AU (Service Section) °oltt. 3], AFHE=
A 455 B4 % tﬁEQ} AH 5 71 2 ADEQOES B AREStER
AER Yo ITHA 9] g3t v Q- Fa3]t}, dl & S0, T3 FAA TS Yot AAARE
AE F ot & 7H/\](dlsclosure) AR AH Y MBI/} [TEA Q] 71Ws F8S
5ol APt
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ICCY] FAHEALE AAMIRAL, F2AL 714, FojeRIA e, dAA®, &
2ARRY] GAES AXA E=dl, AAARRA 9 FosIM Y=
AlQlstale= 1 F o] oA fEyEte] sl FARERReE & AtolH
o] gitt. ofefjollAl cflB|RAF H FAIAl 27 TAQF TH5] BElE=
Wkl 9 A A4 deko] djs dotE 7= jiot

FEUEE HIES ddid] JAAHAAE S5 e Be 17
=9 A%, ol" HHAMS AR5t FAPA| RS A5t P4l
ANE Bl 1A B=A AbdS HYe o E {Y|ZZAR S BHE I
< A2 AZ(EE o] FARE 7|#E)0] §ietal Qlxol, ICCo% °]
of J&ote EE AL AAA L T AR E Y= FA= dEE
(Office of the Prosecutor)°|tt. ICCHZER 7} ofH ARQto] disf FA}
AP S PARD ARJIAE Akt ojA= 294

2 AU 2 =20

12Q & 74A] 1
gJArgo] et AA= I A(urisdiction) ¥ 1203 E4= A
BA A (admissibility) #& golt}, of7]A, BT I 8= &
T A ool gt 27 A YAl of Fof gt 2H2
oA, AWAAA T VHE BEAY 9F FZ oo gt

I} S (gravity)] ¥2 S o Fof gt ZH 0 & 1h-9-of%ltt. o]
HE U iH ohSa 2k
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ICCHZR 7t Poh= A AHE Ao gt o] & 714 £4-4
g TAQ o] Aol AR situation) I A (case) °l2h=
7HA Aol gt RO Fofstofof gttt A& AR I LREE=
o, A& Eo1EH F /g Afo]Q] ZpolE A olsfE 4= Qlrt. 2018
9 10¥ @A ICCHERTL B2 07 FALE FfAlste] T AXE %19
A AL F11M01a, AR 2 F237008.%0 1 11709) A5
L I71gH 07 o]E0] -gomi A ELZ T oA B g1l il
9] o]Fo & EejojA| 1 Qith. &, AR A’ AN EoRA T
] AL o] AY A ES 2T S = Aol BHH|, A
AL A Y ol o R A, ofwgt Aol thgh Aol ot SeAf
7F ol A& JgPEof Ak} 7] 48] Hiido] H= el & H oAt &
FH A9olvt Y 7Hs s 7o), dlE £0l, FuUFIs= AR
(situation)®ll k= Al 789 ‘AP’ F77F Ad(Lubanga case), 7}
271 AFA(Katanga case), Z18]11 2RIt AFA(Ntaganda case)9
AlojaL, o] Al 7§} AHAES FH7L 7Fe7F, LEitheh= 37 9] 7l
ZWA7} Z R E5E JE QoA AR E HEM S ThEIL Qloh

ICCHERTL =AFE WAISF T 3t Apzdo] 2okt

I

rUO rlo
Fﬂ

fxorr
fr mﬂ Y,

o) Bas ABAA B9 /125 FAIGLE Selole, she
OB /|25 BTN ofefol i el et 1o a4
3ol et 12 o] FAH o] ROl AHEEE Gt

26) ICCEHo]A] ZZ, http://www.icc-cpi.int.

HA Tk B 180 Soks F 71 A Aol tiof] A EHE,
A= dro 2 HE [CCRE ol W AL of Fof tish wodo|1l, &
A= ICCETH dto 2 3fol= ﬂ@?ﬂ 604 of 5o tjst wetolct, ek

L.

re

2 ASTE

e

2utd A1327F #45HL = BEE ASTEE T AR
T} =2 Wrot4] WA YZ(triggering mechanism) o]gkil £2
o] o] ojH “F(situation)' & ICCE XotEtt, YAEH, 33t
L onE g1 9t} ?

A132 4 o %S ICCE 2ok& & e T4 Add, () =
g GAR, (D) SR, 2L (ii) GART QEE.E] o] 2] 7
A = dAolth. A13X(a)F2 BARTS] 3] (referral)oll 9Jgt #
A A%, T2 fQltE e 350 gt 4 AL, 191 (0F
< ofet 7iQl T BAQ 1 B AV E Bt B ASGS 85t

=

_\'.L rlr

27) ®ota] HAYZ o st A2, Hector Olasolo, The Triggering Procedure of the
International Criminal Court (The Hague: Martinus Nijhoff Publishers, 2005) .
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lzl

At 03714 Fo18 2 “PAHProsecutor) 2 Tha BEEE
=0l 214 Q= A15x2E A132(F9] Q] = @AY 18 &
= Alazo] ofgt Bk ALK ASE AARY] Aol ot AA|FAMA
l(proprio motu)' & sjA5to] FAsta gtk Hoc}h»
13274 F85kaL Q= Al 7HA A2 B ICCHZRS] oA
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= = PRV} ojd A%HS ICCRE 3|53 4%, ICCHZERE = Jv
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30) 2t A1523)F-
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A FEEo] ALH F1179] =l digt AR S8 A7HA 523
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FAEY] BEE Be W AL TRk g 7HA] FoE M2
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A Qe 2okg2 20028 7€ 19 HREJOER o] J o] 5o ¥
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g, o] YL [CCY 7]El Buptd AHo] 7MY Q3 Y7 = 5}
U2A 2oty A2 9 Al1x0] FE0] gk ® o] fFo] oujshe
Hh= s ARl didt BgdS 7ML e =7 obrd 35S o
3 QA GAY, “AAHSHgenuine)” FAF B 7|AS T £ Q= sEo
AU JA7F g F-ollwt ICCoA 9 ‘A #A A g (admissibility) ©
A k= 2ol
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A2 o] dhel A Qi oty A1729] 94 e
2ok 4 7MY 2% A4 B3YY AHS YKo A

Zo] 1CCo A 2HE TAIE et A= S d(gravity) & 7HA]
® aad, A17R A9 AHHE4

33) 2okt AE(E 4 stol "4§ﬂ FA YA A THPAE S EO EEHYS
ﬂfﬁ&‘ﬂﬁ ), ErbtA ALZRCL.] FA ‘ﬂ*}xﬂl‘u\—b FEA 71ol L WA
Lo BFZolt..).
34) 2ot A7) € BF, F, 3)3F.
35) 2okt A172)(DF-
36) Prosecutor v. Lubanga, ICC-01/04-01/06, Decision on the Prosecutor's
Application for Warrant of Arrest, Article 58, 10 February 2006, para. 29.
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Uy BISIGEA B BHSAE IATE T APIAES 8T
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37) 2t A172(D(@)3F.
38) 2t A172(1DB)F
39) ZvhtA A172(2)%F.
40) 2okt A17203)%.
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ofl A2l AjuE A o] JIFH Tk Wk e, ol AM YRE g

AstH, 717 AR FARARE 1ol tHRoj A A = kSTt

B39 ¢33 FRste] ICC AT = d8=A L F9Y
7]&(same conduct test) & A-8ot1l =0, ol= EF Ao o
AP JAAY %17 —“Qc’“ﬂ S PAREAZE ICCTF TR 3.4} of= 3]
oAt} P YA BFE HFA g o)A ICColA 9 A A4
ol
%

X

O

X

e Aoleh? 412, o] G 1CC AR AES
BEA FHLe SUNFIATO] SgEe] 9 o] e FhY
AEAE A Foloek. SR, AAATRE FTUFFoTFo] Wi

3 ARGl ICCARRT HAATRA AST ALGGHTA

A48 @R ot AU EakEo] A 2eg ol%
2(Z, 5 B0 7% S WEAA] LRSS o §2) L7 AR

41) Prosecutor v. Katanga and Ngudjolo Chui, Judgment on the appeal of Mr.
Germain Katanga against the Oral Decision of the Trial Chamber II of 12 June
2009 on the Admissibility of the Case, 25 September 2009, para. 78. H]5=%F ¥
9] W 2+, Prosecutor v. Kony et al, ICC-02/04-01/05-377, Decision on the
admissibility of case under article 19(1) of the Statute, 10 March 2009, para. 52.

42) Prosecutor v. Lubanga, ICC-01/04-01/06, Decision on the Prosecutor's
Application for Warrant of Arrest, Article 58, 10 February 2006, para. 31.

43) Ibid., paras. 40-41.

44) Situation in the Democratic Republic of Congo, Judgment on the Prosecutor's
appeal against the decision of Pre-Trial Chamber I entitled "Decision on the
Prosecutor's Application for Warrant of Arrest, Article 58", 13 July 2006.

AR AR S I SAS FASHAA, ‘T 242 9
T HHF 7T AAZ o] AY it H(systematic or large scale) Q1
AL AL 875k god ® mojzrt ‘HAFY 2| A most senior
leaders) & A% Q7514 Ferhy Ak & 2uppgde AFe) 1
SHE Eotal F el A4 jFAEA 482 & th= Aol
ofe HARY ‘AH|RAFE AT wf thA] AGSHAARE, ICCHH <}

A= T 71 tieh ol 2lo] I0A] A4t 7|ES A-8ot
o)

A1320] ZASI] ICCE 3 FH 2 Az ot ofH] A}
(preliminary examinations) o] E°{7}4 "t} 201849 10¥€ dA|
ICCE Z107H9] A3 tigt o] 2ALE AF Folv), ) 2 F7kA] ARt
SholBE A7 T oeE A S Ee S4710] o A9} 3
Aol e SAIA] B7F 22S YH Y o] dujzAlgtE ol &2
aptAgoll AT T4 ARl ol Hh= ICCoA AFAo R AHEE

45) Ibid., paras. 69-71.

46) Ibid., paras. 78-79.

47) o] 10749] &2 ot AR, FEH[o} 7he, 7Y, olgt=3/F=, UolA|elo}, T A
ERQl, FEjd, f-Agjol, ‘ﬂLﬂ/\O“EM gk Zo|tt.

48) o] 4719} gL 2L, IHEA/TIYA/ZFEToF A A, eyl HvlAetolot,
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(i) AHAAP (B SH), 1YL (iii) 22 o] A(Interest of
justice)®] Al 72|17} HZF ] APRAl o RS AASH] 3k H 1L
AFg}o|t},

AR 0 2 [CCHARY M| RAR= ATSARE A4A7A] v &
Aol 24 ZPHt. WA A1DA A= Zritd Al15% 9 245 Al
31 713 A (communications)oll Thgt E4Jo] o] fojx]|A H} ® A
1= +2 AAPE AH 02 FARE 7AISH: 4 %(proprio motu)©ll
ek Zo| B2, GA e ARAME 2] 2] 3]7.9] Ffofl= offjolA A

49) Erttgol= A AHell gt SAPRA T F78<1 A1520] ofH| 2AF 2= &0}
o g AREE L Qi

50) Office of the Prosecutor, Policy Paper on Preliminary Examinations (November
2013), para. 31.

51) Ibid., paras. 32 and 79. 9H|2A} GAl= FAGAI R FEEY, 2uktd A152(2)
ol oAt AA= BT AF9 T S0 Z stojd ICCHERR E45to] ZAsH
o % 9k

52) ‘ZH7]|Z(standard of proof) 2249 g A 7%’ 7jgo] thsteli=, Situation in
the Democratic Republic of Cote d’Ivoire, ICC-02/11, Decision Pursuant to
Article 15 of the Rome Statute on the Authorisation of an Investigation into the
Situation in the Republic of Cote d'Ivoire, 3 October 2011, paras. 23-25 &Z.

53) Ibid., paras. 78-79.

B A2GAFE AU ZAE AIREG L & 4 Q)T
A2 A= slig /g ol digt v AR 3414 Al ou]sh
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believe)' 9 &4 oj& = 71X & FH WEARFOR gt > 427 9
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42399 diio] @ AAH AAS £&8) Y= Aotk o2 95}
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A3 A= A A9 AwA 4 (admissibility)oll dieh A=
A 2oty A1727F Fske B FSHA Yl Ht 1EE O
y&ez gitt. o] Gl A&F7 2Hdske A172 HilA(Article

54) Ibid., para. 80.
55) Ibid., para. 81.
56) Ibid., para. 81.
57) A=A H 9] g gzl ol tigk At A, A4E, x| Hheks Hol A
4 1487 T A E] =5, A61d, A5, 2016, pp. 71-102 F=x.
58) Office of the Prosecutor, Situation in the Republic of Korea, Article 5 Report (23
June 2014). E3t Situation in Nigeria, Article 5 Report (5 August 2013) 2.
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17 Report) & B 257 Bt B340 fjat 1
ool 43| stk Sl e el
o'2 mgst, o Ao F=, 44, P

o|t}.® [CCFAMATELE [CCO HH oa Ao W7t 2 5=
T} o] foflA] FtestA AgtH oz Foi4 7|&E st A2 H4

|
A gkohal gict ®Y o] gt ICCHE 9] B 2| 20] ofxa)y} o] 2}
< AuvEel FEE T ARPIA T Yeuar Qlth o] AR 2010
| 59 31 ojAZtd 7R SRS o)A o] At HF9lto] Qlk
A E52 A1 74 849 Ads AAA7]1L 1078 Asfistar 50919
oA Fd= A7l ARl Higt Zo|tt. o] ATl W kI IE
1000979] A PFLE sttt LA ol o] At 5 139
A 3oln [CCPAFES TR EE 20134 59 149 5 “A8F S ICC
o 3R, FY ICCHIRE 2oty A13R(F9] ZAF=ES]
3159 B SA] AHAHARE Ak FAo] whet & ARl Tt
HJAAL AHAIE AASE L 0]F 20134 11¥€ 6 A= 5 AR
i8] SAMAIE SHA] Zlchs 2HES SHIYTY 1 ol A

ARl F(war crimes) 7} A& {242 9oy & AlRQto] Zri+t

[®)

éé

59) Office of the Prosecutor, Policy Paper on Preliminary Examinations (November
2013), para. 82.

60) Ibid., para. 61.

61) Situation in the Democratic Republic of Congo, ICC-01/04-169, Judgment on
the Prosecutor’s appeal against the decision of Pre-Trial Chamber I entitled
“Decision on the Prosecutor’s Application for Warrant of Arrest, Article 587, 23
September 2008, paras. 69-79.

62) ICCHZERT} APRAl 278& W AR &2 B5F 71t} 88+, STt A
Q)), Zofolmg|Flasl= & %7].\110] AFSLS 2| A5l A o7 ol InE LG
A0 2 A 5] 35F o] A3 of= o] 9] & O & “Registered Vessels of Comoros, Greece
and Cambodia”o|2}= A o] Fo]H .

63) Office of the Prosecutor, Article 53(1) Report on the Situation on Registered
Vessels of Comoros, Greece and Cambodia, 6 November 2014.

8 A1727F F745ke ‘Sl (gravity) 9] 718& SZAI7IA Zlt=
Aol AEH 0w+ A2 o] A7 7Y 8% mH|E
o] ct.*

o H] AR wpA et TAQl A4DA A= 2t AI53R (D0
‘A 2]9] o]Q](interests of justice) o g ILHE s, A53X(1) B
A (Article 53(1) Report) & ZAJsH Bt ® A532(1)(0F2] A
o]9] ofo}’ 7H"% FANA AT wrEisto] AR HAIA & 49
A Hts Fofots Ao EA, ofE ARRbo] HEH Y AHHAY HE
£ S%t o—roﬂ HH ] ST A=Y ol 1HT |, 5
AL} ZRAIZE A 9] 9] o]Q)of =Zo] ¢ FolZh= AP olf7t A=
7 oll= AL FAPIAE ARE ‘21‘3}3: o]t} st Zopgt
2 Y9 o] /] HYE Y QA o B w2 oS
Aok it ek ICCA A o] At AT HALO] Wdo] IA &
A7t A2 obA7HA] YUtk

64) SHAIYE AR Z = ofof] EEote] Eubt A|532(3)(a)9] 7ol whet M wEo] 74%}
5o A7gof gt A4S 845k, 20159 7€ 16% AT = HAEE sloF
A AHE ART AS BT, olo] JRRE DIATHL Bl Ky
o, 201549 114 6¥ F2AAET= I F4E 71469 25, 201749 1149 299
AR AR dRo] A48 25 A& FESIHA AR IS FA 7127 &
A5HA] eh=rthal skoict.

65) Office of the Prosecutor, Policy Paper on Preliminary Examinations (November
2013), paras. 83-84.

66) ErHA AI532(1(Q)F HAY FAPIAl AR 240 @2 Aol o]o]' & eyt
2 0192 YelX A%, AR Sfolg WEA BAATRO] F2ES 2T Utk ol
o] 4% AAATR gt H4Te) AUEA TR5HE BolE] Azt Aolh

67) Office of the Prosecutor, Policy Paper on the Interests of Justice (September
2007) F=.
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ICCo] A& oA} M= AlkeAto] E(genocide, 2uHtE A6X),%
Qo] 8Fet H(crimes against humanity, 20FFE A72),%9 A4
F(war crimes, Z01H A8ZF), ¥ HZFHF(crime of aggression,
2o+ A8x 9 2)9] Yl 7HAIH|, o= FHHEL SAEAHY, 5
73 FAEAHY, FRAIFAFAAEL, ESTH=EAFA A0 B
= ojoZ Zojtt. wEhA], ofel AR Q1 mioFuju] #e gF¢, <l
Ao T4 P9, 2AHF, AFAE, HEHE 52 HFE fAe S4
o7 o]gt Z7te] Ao Bet o7 Xofo] AYE Hr® A4 T
A9l gjAYo] = AT ICCY] T tiA} MFollE £31A] gt ”?
ICCOl #&H B HF vl 7M1= HA=A" F(core international

crimes) T+x= ‘HAAHZH(core crimes) 2t B =Y|, 2oty RS
o]l HFEL “HAAZA Y FA-FEA ol THE FFS vIA= 7P A7
gt Mol o3t HHE AXE A= gt “EAH(impunity)” 2

T s — =
=2 2= Zlo] Eoha AZHEn Hufstd 2t Aox(b)-(e)ll A= 0] = viek &
o] Adfj7} opd SHH-AHAA JohE 7IotAY, 5T BEoidS FHstA, 4ok
43S 9AY, oJFolES §7E PHE FAAME Aol B AY7Hsl] diolt
BE A6x(a)-(0F SAA o3 (physical destruction) o]t ok, A6=(d)-(e)& BE
514 17 (biological destruction) °]2kal &3t}

69) 2okt A|727F F43H= crimes against humanityS ¥HEst Zlojth oA Ql
o] wigk &', Qliof| Bk &', RRRIEAH A 5 o8 HAHT) o] A A= Uz
gIelk & 2k §o1E ARSI 2 St

70) TAEL oSt FAEHES B Rofo] EAgltE o] fE ‘RoFHA(treaty crimes)’
g BEr ZHof olf e FAMAES S5t ‘2714 W (transnational
crimes) 183 B HEOES ‘22714 FAMH(transnational criminal law) o]2kal F
=231 it} oo tist AkA|gE W-8-2 David Luban, Julie O'Sullivan and David Stewart,
International and Transnational Criminal Law (New York: Walters Kluwer, 2014),
Part 111 Z=.
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YT 2HAAE 2+ Aol s AR = % ‘%‘%lﬁ(collectlve
crime) o] A 7HAW 4A RO HYAHT Stof|A Tt Q1o
SAA E2 a0 2 ARgo] A=A AE AAE
< QA0 E E7Fs5tH, o] HojA v Ui el A9
2 449 ¥zt B 5 ook a7, dASAEH = o] 1y
AYAL, v 9] osixt, A Ee Ao wE AAA HEAY, 77
549 T 4% A R E FHkstofof 5f
o, 2o+ A Tt A R0 A =g CAlAQ] B3,
QHd 83 BAE YE"sHe ojghe BFOE Yehfa Q" o]
e AAFAEEHE 57| Ao B8 AWA R AREHeR
A /427 (contextual element) olg= Q4AF ZHZFo] X9
HEA Y (crime definition) o Z3t=| o] Qlt}. o] AgHA 149 0
et 242 FAGAATAS] AR AuEEo] sfgAbd ] HEA
ol R w2 flsf ot AAHA 1HE F M 8T FES A
A|gtet, o] %A AL ICTY+4 9 & we 223 ICTRY
3 9 I B ES 59l EAE] goH, 2riiAa ICCHETE8
AR S B3 A HeErt & o B3 Hoh0 2 A Jee AnR
H, HA Qo] ¥Fet Fof AA a2 Izl gk
HotAY AAAR] 52 (a widespread or systematic attack against
a civilian population) 0], AAHF Q] AFH L4874 FA|Z

= H)2AA E8<E(international or non-international armed

71) 204+ A&, paragraph 4, 5, 9 Z=x.

72) 2uptd A& paragraph 3 ZHE.

73) ICCHH AL AX(‘Elements of Crimes)< 204 A|9z0f oA 3sle] 2002¥ ICC
FA 2] ol A A= ]l

conflict) oIEE.7 %, ol st ApA FR7t AL A Eeiy
o] 9l jnlo] T 4 Aol A W ALY, NE, A7 5O £

wetd, SAFARAY A PR A TR g2
Hoz $2722 Hojgnw *grg—c‘»; SE A 5, QYA
X

o] FHA e W 4R S(context level) I HAH FHS] S

(conduct level) 9] 02 EAE & 9Jrh.” HAFAHH 9| =9
of oA 7 F83 A AR HHH 4R F'Z AAlS
£ o], & 0] Ql&kof ®Fgt | Al 147, AE 52 FAF 7]

E39(underlying act)&52 71014 o] &' & x|A|5H= Aot}
ICCHZF = ofd 49| #zj@atdof sl £42 o 440 = o]
HHEA AR ' F s e, AYE AR S0l =A
STEAY WAL 2 et ARt 2 LS TS o
qro] ‘FA|A P19 FZ 7IHe = gt £ 1 oAtof tfgtk Ad(case)

F490] 7155ith. T Wl ICCARNS] ofghe Hud Ao
ERER BB ERERRES FEDREE
o}, o}714 ‘A2 olek golrt FRg, FAGAY

74) A=A H 9] A F2 0 ol ek AAIS AR, A4, Axo] Bk 9 A
A A THAHEE =%, 61, Al1<, 2016, pp. 71-102 #=.

75) BAFA-F ] FF5Fx0] digh A44H2, Sangkul Kim, A Collective Theory of
Genocidal Intent (The Hague: Asser Press/Springer, 2016), ch. 3.1 &%,

76) olofl that & o &AMt =0, AAAE, Rl Whets Y 49 148z, A
3)=%, A61d, A=, pp. 71-102 (2016).



42 « ATB1IM 18-08 | ZHZAIRHEAY 42t

(nexus requirement) °]2k1 3t} ”” o & Sof e g 7| 2P Y=
EU}‘F’F%]*J—Q] Y| 71 A F A 7S AT 5 =], A
e T F7H Al A EE FA5h=A], 1k Bt HE 45t
=X, AAHHE FAS=ALE HFoz ‘AkA AFglo] ='of &5}
= Add ZPG 4ol st 73;(—]5]011]‘_ ojtt.
FAGA R A Y] FHF BEL F 7R HEE Yol E 5 9l
=4, shie 54 3220l gt §-+75 ®eoll, F viA=
2lofl sl 7]a7gol 3t o2 712] E Y (charge) 2174l
ﬁ&éolrf}. AR %42;_01]/\1, dvt o g AM=TAEH Y F
S o SAFA RSN 7]AaE HETF FREES T
%S Zolgtal sty dtk. I8y, ICTY 2 ICTR ARE
AA| 2 A tEh xﬂ}.—_/\}o] =3 ]Eoﬂ qiet #, A4
AN

o

Ho o
for o= <o &L

N

19
ox
N

Sl
Téf o o
k.
=)

AT
o
r
)

o (M
o
e

o,
IS
A
é
o&
f
E
1o
E
>
® f
_\a
ri
10
Ku)

i
o
me
i

77) o] AZA QA Hiet e AFE, Ao Whoke 2o A 48 F=A e g
Z,, Al614E, A1Z, pp. 75, 76, 93 (2016).

78) Al=Ato| = Al62(a)(killing members of the group”), =0 ¥t &: A|72(1)(a)
S 'murder”), AAHF]: A8Z(2)(a)()FH “wilful killing”).

79) 20139 1¥7H4] ICTY, ICTR, SCSL, ECCC, ICCOA 714¥ T3 Folo] 5219} 45
WES 53 99 449 54+, Daniel McLaughlin, International Criminal
Tribunals: A Visual Overview, Leitner Center for International Law and Justice,

2013, pp. 79-80.

2. Q&0 Ht

re

=

Q1% o] ¥Fst F(crimes against humanity) & “WZFI- HH(civilian
population)' o] thet A ZHPALE A FH S A0E2A, 11 F
A 719 Sfjo] 1 R ete] o E Fofl AEE R AR B =
ARl 18999 % 19079 “8lo] L & (Hague Regulations)' 2] Z&

ot

of FAEYE WEA Z3HMartens Clause) 0.2 & °1E} 80 gte

A 22 AR Ao A AEYLI i7iRlIEo] 7|20 g2 Qx|
(laws of humanity) o] W2 E3SE ¥h=t}il Aslal &g, o=
QlIzof whgt 4—4 /\V”—‘i Bog & M‘:} 1% Q=0 ‘iﬂ =2t

of| A YL of2H Y] }O]E of Tt Sh4t ]‘Zﬂ S ]93\4 1915"‘] W=
AAC] AZ o2 YEUA EH=dl, 1 44 £5e "E719 A=}
Fo] dtol= A 22 HF(new crimes of Turkey against humanity
and civilization)” Qth.® o]% ‘Qlwo] ¥gt &' 9] AF-L A3} AlA
o] 2 o2 FRHIZD SATAR Y] 72 H mEHET A
Z A6z()Fel A=A ==, o714 B=Ea T FAHQL Wiol A
AR &, & AF A6R(OF2 QAro f H'E A A E= &

80) Q1o wist 9] FAA LYo tfgt 4P, Norman Geras, Crimes Against
Humanity: Birth of a Concept (Manchester: Manchester University Press, 2011)
2%

81) o] AP ‘of=m Yot A Aol E(Armenian genocide) 2Hal £2]7 1507 9] of=w]
UolelEo| shate 7o 2 At A o= #Alo} 329 A France, Great
Britain and Russia Joint Declaration, 24 May 1915, at http://www.armenian-
genocide.org/Affirmation.160/ current_category.7/addirmation_detail. html %
Z. o] A= T3 FAEAT FHAFAR A(individual criminal responsibility) < QI
g 7] BARAY A Y Zh=t}.
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83) SHAFEL 0] & ‘test of improbability of random occurrence’ T+ ‘test of plausibility
of a hypothesis of coincidence’ @1 A3ttt o]of tfst ApAIeH W82, Prosecutor
v. Gbagbo, 1CC-02/11-01/11-534, Amicus Curiae Observations of Professors
Robinson, deGuzman, Jalloh and Cryer, 9 October 2013, paras. 22-36 &=,

Spo) ¥ 29 37 o] E o|F9] PNt kAT at F2
A2 0% ol g TolH WA B9 1 FAS) AN THTY

% girkar g™
Qo] v Ho] WA WA wAste] & 3 7h HAG WL
SJolAl HAIG ICTYFA A5Ze} ICTRFA A3 Afole] Afolet
AR, Slo] W 21 Hhe} o] WA A B FhA A
=

g
HSEIAY o FE EE0tAL FESE JROIAT 2T TzIA

St IAAL, ICTRY ARE2 Egtol A ARt AlleAol =5 1 A

of=o], ZA|FAPHS Y22l M. Cherif Bassiounie F+ A@AE0

=
[e)
US ABVER THH FAUABEE TR AW o] L olf

84) Prosecutor v. Kunarac et al., IT-96-23 & IT-96-23/1-A, Judgement, 12 June
2002, para. 99; Prosecutor v. Vasiljevié, IT-98-32-T, Judgment, 29 November
2002, para. 32.

85) Prosecutor v. Krnojelac, 1T-97-25-T, Judgement, 15 March 2002, para. 55;
Prosecutor v. Kunarac et al., IT-96-23-T & 1T-96-23/1-T, Judgement, 22
February 2001, para. 100.

86) ‘WA(internal armed conflict) & 71240 & ‘F&ZE(armed conflict) 9] 3+ Z70]
o, AAlol=et o Ao MR EE JRE 1 W] Y, usd, A5H £E 5
2 42 vRo] shalale AL AR

87) A. Agbor, Instigation to Crimes Against Humanity: the Flawed Jurisprudence
of the Trial and Appeals Chambers of the International Criminal Tribunal for
Rwanda (The Hague: Brill/NIjhoff, 2013), pp. xxvi-xxv. M. Cherif Bassiouni+
ICTY®} ICTRO] Y3 FAANTHEE TR5IAH o] &F Aeas] ] Aol It
A< Aek=dl 2A 3 skltal gt Ibid.
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I, 73%E, ke, ofel BRI 39 5 1= WHeE 9] 7EYE
O] A & AA ARt ] Hgof A= B2 ICTY ¥ ICTR &
g7t Z4=0] it} o] 7|EHPAE2 U T gt FHHskAY

AAAL A9 "dF-Z(as part of)” AFH AG-polet ol wigh =
£ AT 2E 349 dREA A Fede e v
BAEL ditz AP0 87k AL, P AATE A
d #oletz Qo] wist & 74T 4 Jrk. vk, AE, s, Al
o AALE, AFAE ) ¥l 7hAl= T A9 " ICCH T8
A% 39 H8AEE A HAd|, S7h 229 AA ARl Sy
o] flol ARH7] oHIL A=Al JZo] FiH o Fetunz IF
3 FEE FHSHA] gow HRleA WS 45| of itk Bz
.9 201349 1€ @A ICTY, ICTR 5014 7127l 7P Zo] 23
HE Qlkof whet K9] 72 HSE s, 715 vl P9, v,
A9, 330 5 dHE, 2Y0lF Ex GA0l, 17 59 wAfolth®
CheE, o= AAre] Sk sidto] o8] 7]4ge] £k olHnR viE
Al @AoA AR gro] AT Qlof vkt & w 9 eAEa
ERR—is)

B9) WA of v 7] 712ARIE S W e £ A 499 Aol vk Az, A2An
ofet 7| EPAES NAH P 1Y ol whet H2 ?ti’lu} ]Oﬂ ok AAIEE A
g, A4, < Eoﬂ Ll "2 o] FE_ AT} FFel tiet & THAMBE,, 5d A47
3, 2017 pp. 132-135 &=

89) Daniel McLaughlin, lntemamonal Criminal Tribunals: A Visual Overview, Leitner
Center for International Law and Justice, 2013, p. 82.

3. HHHZ

)

N
k

AR = FAFAE S T4 A4 F shuolwA] sA FAA
HEAH)Y 4 o]qF F sho]7] = stk FAIIE ‘ﬂ% S 5
S=(armed conflict) 4% oA AHGAAES] AR
W (means and methods of warfare) ol T3t A 6’f(restriction)iﬂr
AP FogstA] FAY 1 o] FofetA] Y= AldE(protected
persons or non-combatants) o Tt E 3 (protection)E 1 F& O
2 5f= A ok Uot=dl, 18994 € 1907 9] ¢& 9] Fo]1
ZOFER FAEE o] 18 (Hague Law)d 19499 U] 719] A8}
Z9KGeneva Conventions of 1949) 9 & 7§9] 1977d 7P A=
T %= AdEFH(Geneva Lawv)2 O S BESE skl ik B
Tof], AN =2 o] et M4 ”H U] Zﬂok‘ﬂ"aﬁr Hoq4<
of7l= B9E T % "5
A F (war crimes)’ EP ?Q }—tﬂ XﬂLﬂ‘ﬂ} FoFo] 7FdRt =72
ARHHE AES JFE Fat. ojzet A H ] tfEAR] o=
vl 70} AdHE 20F=0] g5t A= T Y8kgrave breaches)
PAET Ader 29 ‘F52F A3X(common article 3)'7F 7
Aotal e FAEQH, A= =AA FYFE(international
armed conflict) 9] %o 181 FA= BFAH FEF5E(non-
international armed conflict) 2] -$-0] A&t}

A GARE FoFe] 7 t A1 AYHE 42 Zuitd A8xel
o] vl WA X291 1998 Ut-AEH o] 23 4] AYHE A=
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HaE B FHE2 WA oHHBZ2)(@)F ¥ (o)) ET &
‘—'—#Xﬂ}—JF 9 FAEEFHAY A EHE AR EHES dstete] Hd/dst
WAFAZQR)D)T % ()F). & © FAHCE HHEH H8X(2)(a)F
2 A FEFE0l H8E= 19499 AduE 29F A9l ‘Fohek $jut
(grave breaches)” 718& I = Zdsto] 745k, A8X2)()F
2 HFAH FEFE FL&EE 19493 Ad8p 29F A9 ‘T2
132" #8= IHE &4 %ok 193, ABRQ)(b)F =44 &
93520 A4&E = ofe A2} d A4S A A FHES 14
st Qlom, A8ER(2)(e)F2 HI=AA FEFEo A& e =4
of 4 A1 TEY A AWHASS At Aok FE SR, 2af
AT X D)FY =AY FEFE T AYUHEZ, 1
1 A8Z Q)T % (F= H=AH T35 B AYUIEZ
Aatal 9l

AeHoz AR, &, 8% Yol A8 E= &olE= F¥F=(armed
conflict) & =7tet =7} Abo]9] ZAH FEF=S oL, 204
7] FHo] o= ol2|et A-EA AR 9] Wito] FAS| Fol= Al tiF
o WAL e =7F oA 11 57t ARGT vk & =5l A
Aol = =yl FAIE Aegte] TSk H=mAA FESE Y 9
Bl = st Uk 204171 SEF o] 9] FEEEo] B4 =71 1] =
A FESEolthE A2 FAMY Egole Idi= vhgE o] Sl=
T, 18994 ¥ 19079 slo] 1 AA|l= LEA| A4 FEFE 5t 4
|5 201, 194999] Aub o] HRol= 4] 352F A3x%
gto] v A4 FE8FEo] &5 = ol

I SA44 8550 B5AA FESE2 olEA FEEHe

X!
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=

91 AYA, =FAGAATA: F84 vl=A FESEAIY AAHE A=Y =F ), #1238,
2003.

AQA7R? WA, o]=dt THO| Ao o]o] uhe} 2 §lo] YetAlhs o
oI}, olE Sof o ARlo] HIFA A ReSER v‘i‘—rr%E}‘:ﬂ gu}
F4 ABZQD@WF B (HFS 1 Ate] 287 4
OF © ©F ol 48715 Ut Ak, W, FAS E’r@!%%i
BEEE A9t 024 ABZQ)() L (b)F Fol AEHT} Bk,
F A TAH RS WA, FAH FHFECE 3714 £5
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7 =, I AA= =F7HE F85=(inter-State armed conflict)
o1, EAl= ‘FAIStE F¥FE(internationalized armed conflict)
ojrf, A= ‘F-&H AP (military occupation) °|t}. o]F =717k £
FE' 2 1ot ASH uoA F 7 = 11 OV\H’J =7He0] A&
FE8Z AHESto] MRl st A& LI & , A2 AJA
A, AR, RFHEAA 50| o] HFo| =il 6}3311‘:}. o, ‘e

Y ola FAH RASEBY DY G} P A 2
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i

3 | =i

g dalE AL 5 WA BRQ RASE 2d3E Y, 712
o o] YL WIAH FESE] £AS WA FrHs SAlo] 9|
o} %, W3 REEE0] ZASIL ol o] 54 £AL WE

= A|SKinternationalized) ¥|0] Ao 2 A4 HEFEZE &+
Hth= Aot o714 1L B4 22 A9 7Y A #ET - A
<=, o|2fgt R 2ZRE Y Y () =2 oh7} H=A41 A 7
o] Pojutil QU= =7t YE= A7 Aste] Ush= F5-<t
2t A4 AP dojupA] Eoy Hj=A| 4 £S5 I
o]}e] FGARRE0] 259 tiZ|RleE A ‘M (proxy war)& A E
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3=0] 3Lt e 1 o] w=7t FAEAIE A, 2AREE A,
27] 5 FAEA A9 & ohg 1

4, 2% T Ao FiT o 35k g

ll‘

92) ICJ, Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v.
United States of America), Judgement, 27 June 1986, para. 115.
93) Prosecutor v. Tadi¢, IT-94-1-A, Judgement, 15 July 1999, para. 156.

ICTY Tadic AFd QAATEE H13A2 RAZFEL T 27} tol 4
1 27hek BlEE B Alo] E u|R7h HATA Aarie] 947)
7 ASHE FEEEo] Yt %”% ek Sk oju g AQLS )
HAH FEFER 2 A
AR QA9 HFAH FAZET FAAE ] AEEA g 2=
Spgte] 285 ofe

3t (Dol A5t = A 2 il
2 FHEC] 0.4 v|2A 2 B FEovt #-gHrt= Aol ®
=AA FESEE ERE T A
7] YA = 11 EYAEo] o H=9] ‘FrZ(intensity of the conflict)
of] =gstoof st Aol Hl=7F A 5 F2d] FARTE of
L Ao A4 (degree of organization of the parties) < 25
S gtk ICTY S #eEl&2 Bl=A1d FE5=0 g 5= = =
Ao A=E UEl= ARE (1) FE4o] AT 717 53 A&E
£ AL (i) S AFRoll UNQPAEAZO|AS| 7} A& o2 Foigh A

S
E-)
)

94) Prosecutor v. Tadié¢, Decision on the Defence Motion on Jurisdiction, 10 August
1995, para. 70. Z12, 2ulF4 ABZQ)NDT ol2lat Tadic A AAIAfaR| ]2
AH RelzEo] fat HoE oz /Ao FAsHL ek,

95) 20k ASTQADTI (DL (T} (7ol F3E0l Y= Yol wyuzSo] *v)
A Beiagol 48D S5, JUol A AIHel 52 B9 5 Fh 29 Ei
1ol 4854 et Eb:’ TH7gskaL ek

96) Prosecutor v. Kordi¢ and Cerkez, 1T-95-14/2-A, Judgement, 17 December 2004,
para. 341; Prosecutor v. Delarié¢ et al, IT-96-21-T, Judgement, 16 November
1998, para. 184.
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4.7 (i) iRl #7127t U AL (v) A Sebggol

5 ge Aol AX Wt ALY 52 B3 ek B, A 2
5 G 2 JES At ARZE () 2ARA £7/%5
B 5, EAAAA, 4P A4S AN 5 Ak 58 5 2 &
L ReuAY 28 JES e ALY (i) A B 475
EA) AL, (1) FAAEHE 25T 5 G 58 G AL 53
=7 0]

= AN

A3l &, vAEH AP, A4S iy, vk o] ek 2j=4]
A, A7 2R B2y 5 2ot Algxe] &

S< A7 AEE =44 7435

EE HFAA FEISE Aol DA ol AAHH = A=

A "ot ICCHH I 9] "I Y A7 [FA1F Ee Bl=AA]

3= YoM e Ao TSR B 840] HIZ ol

97) Prosecutor v. Tadi¢, IT-94-1-T, Opinion and Judgment, 7 May 1997, paras.
567-68.

98) Prosecutor v. Milosevié, IT-02-54-T, Decision on Motion for Judgement of
Acquittal, 16 June 2004, paras. 27 and 30-32.

99) Ibid., paras.

100) Prosecutor v. Akayesu, ICTR-96-4-T, Judgement, 2 September 1998, paras.
620 and 626-7.

101) Ibid.

102) Ibid.

103) ICCHAFEZ8 1YY 9E2 th23 2tk “The conduct took place in the context
of and was associated with an international [or non-international] armed
conflict.”

4. HAO|=

ot Al6F+= ICC7T &S FAlst= Yl 7HA] ®F 5 7P A
WA A% Aol =2 A Gtk YurA O ArAolEt
%ol YA (crime of crimes)’ &tk £E FJE=Z AF JAVT FE
o 7HE Ferstal ARt MEEAL o AR AL Qi xﬂzﬂ AlAHA 2]
7 AwAol= 2t ol 48 et
mdl F712 “WAZ AlAlo]EE RE
2 FlaEofof 3t o] AL HAF
Ag 718 B ohet A5 44 Faw olole A2eA A
et ARtEet mpiA & A AsA o R
7H EE SEAG 24191 FZ12 A2A} A A A
3 WAL POIT 194849 128 SAFToNA Aol = Fek
(Convention on the Prevention and Punishment of the Crime of
Genocide)' o] e =774 109 F<F FAEFAA FHF2 A=)
ok 3 ol§2 el 9ze U9 BHIE WAATE P 1k 1%, &
%, U5 Eshe 18 20] AlleX(genos)9t AdlE

°|=(cide)E F/d5to] AlAto]=(genocide)zte §o1E Feota

104) Raphael Lemkin, “Genocide as a Crime under International Law”, 4 U.N.
Bull. 70, 15 January 1948, p. 70. "H&359] §&'gt= XHS AHESH ICTREHZE
Prosecutor v. Musema, ICTR-96-13-T, Judgment, 27 January 2000, para. 981

ES
105) 1] 4 9 A i SAHAZA A% oA EHE S5 "fél‘ﬁl(Lamburg)
SAl0131d 314 e HIES] 412 7Hte g Qlteof Wl 29} AlleAlo]| Edte F 714

H2Nd o] AL A3t 7154 52 A& 02 Philippe Sands, East West Street:
On the Origin of Genocide and Crimes Against Humanity (New York: Alfred A.
Knopf, 2016)7} Qlt}.
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AleAtol=st= i A9 wiAo] ERIAETE QISE AMCA o] M & ¢ O] AlAto] =] R0l flojM= Wkt
F& 5 R0l AllAtelEs B4 w7H, 1S4, A5, 4 J Aol digt FHAsAY AAH L SARIE= Bt F) ol "=A
ool gt Ay} F 2.0 7|Rtsto] Bt :r“éze% sheotal 1 A A Ee H=AA FEss(E ) o 22 ANy 8450 A
o] EAE AFHANM A¢-2A} 5= A= % A R S ARA FH842E & 4 e Aol AAHAUA EH.
A Aol 1948 S Sl Al AC| ERFAIE Y o] AEE & Al 22t A g7 Qlojop & Ao “wHE 2% (intent to
s 1 WA -AAH el RldE o] Mz HE HE2 BE =744, destroy)"ghs =72 BAEE U 119 =, =0 HolA] k= U]
US4, 34, 14 JdE £ HEohl g2 E AR o Aol oAF WA Q=7E A E o] QU ofet Ao)= FAMY o2
VS FHBLAL oh= = A1 A o] AbEo| At T e o2 EREed], ol olf2 e &3] Al
Qo] gket o] WA/t AW =, ICTY, ICTR, ICC Zt Afjat AP|EE ‘T4 8719 HA(crime of mens rea) #tal FE0}. Ak
9] 7124} P golshl o] U ATk 2, Aol Aol=2] W9l eke] ‘g Y= (intent to destroy)'eHe AL
o] MFME2 19489 ‘At =R A Aol MAH 7 = URHH 22 “genocidal intent’ 2hs &0 & A E=H| A BAHIAY
AL Qe 2ot AloRE AlleAto| =5 v o] ool A 71 et g ol obdt Azt

sl A=A = AIANE] AAS] BT E A S/
< AUof 5, ol 7|20 wzelydo] it FHAT 4 E
(20 = FAA/BIFA FEIE 59 AP 1R Qe ANby £
3R] EAE WA R AL skl SHAEE, AlleAte]E0] MH A E
“HI6E. H|'rAtO|E A EH o2t Auta ZeAdgo] 202 =] 9l ] 3L, il
H=AOI=2 T A2 A =7HY, TSN, QIEH T S0 fH 1 XA ‘o ok g= WA QAL g E o] QlomE o 3O AFE
ME L= =82 TS O|=E JHX| 1] SishRl Of2He| QS 2|0|SHTt: A LA EE GulEX] AAE 4 A2 A o] AZt=r) 7R A9l 9
2 SoluAu, WA FRAL Bostel nlRe AL 922 A B
(a) B HEHO FIUSS Hoflot= A =Rlojgt= =7HY Aol YRS YT g o5 AAZ A nkE
(b) ot HHO LHHESUHA ezt SHMA E= FUH fIohE 7ot &9 A= S F ¥ Adfohlota vpH i, A2 & g9 S0

(c) o AT TA| E= L9 S21H IS OF7|AI7|7| ol ZHIE MExUS

S|=HO= 1 HHOA 7ot A

(d) 3 EITH OLOJ MO ZAHS 117 Bt Q0| M ZH|E XX|Z 7}5l= 89 106) o] 7ol Higt A9 7|2 AFEE Sangkul Kim, A Collective Theory of

Genocidal Intent (The Hague: T.M.C. Asser Press/Springer, 2016); 744,
‘Genocidal Intent 7Rl gt QIA7|9Ie| A& v]w A H5}E] =%, A61H, XﬂZ
3, 2016, pp. 11-40; 744, 714 W4l 8re] 249 Genocidal Intent: 71 3
ol FEsi’ Tereb sl Xﬂbli, 2016, pp. 247-285.

0|52 22 HE HH2Z 0ISAI7|= 2

OOI'



62 « AFETM 18-08 | ZHIZAM AL 712

Arsfeteirt 34 o] 7 A 9l0] Aol o] WA Al
245 ¥ Fel glo] WEAYIL ek, 1 o] 9E & o 43 A
B2} Aol =0] WA AMEw, 53] Lel7t AlAo]Eehs
98 59S 1 Lo thao) theo] et Arkshake WH o R Fel
o WAo] oA AHSHe Fua FHLA T AAZA] 274,
WEA, QEd Bl FaA AT 1 AR A% Bl 98E 03 o
="2he 74919] 4] gkl Sojglth. &, Aol =0l A ue £

=

, genocidal intent7} SAFTHH 2] 3 Algo] i3t TAE Al
AolEE TAY £ Qitke F43 dA"Eg P 2 =

9] ZuptA oAl 2002¢¥ German Code of Crimes against
International Law (CCAIL)7} o]2]3t YA ¥ sto] of|& E0f Znf
F48 Aoz (a)7t “FHLES Adfiots B9t Hofizte] £ EE

107) Prosecutor v. Mpambara, ICTR-01-65-T, Judgement, 11 Sept 2006, para. 8.

108) U.N. GAOR, 6th Comm., 3d Sess., 73d mtg., at 90-92, U.N. Doc. A/C.6/SR.73
(Oct. 13, 1948).

A3 9 o Wiste] W42 AMEstel “THAL Asfek P9l "e

ol Asfel MAT 10) FHH Ao A AZH AR W e A
LAl EE AT AU B 1N e U S, © @

7, & 2
o B FAE AwAelSE FHY 5 ULk FL SFAZR A9
= T gl %

KX

=

=

=

S 99 Aroles) UAadEg 0

= %= 740]‘:}. wehA], T19] 39l Al Ato]
T 4 okl H= 2] Bttt &, theo]l 9t throf| Higt
2wz AR ZE AL A 17t glol= HAIA] AA
7t #AlS 7HE et A7 E 4 glokal Eofof gkt o] gt 1l
2 T S0] AR AlleAbo|Eo] 40w T e
£ HHAAL At BB Q A(substantiality requirement) o] ®F
FEO] St} ol W] Pt Fit o] AAE wEUT= 4
= AAto|E7F FAET] 913 80 7ok A0 EA, QIE0
vt 2 9 AR AT ASA Y80S o ANk Z84sgY] A
A FEE 7ot e AT 11 Wehs ol
ojz|et 7] AUl AlAfo|EE HIHPA
ICC, ICTY, ICTR & ZE =AA%
3L QU= 194849 A|mApo|ERFAIFCE A2% AL AlleAlolE HFA
Olof ZA7F 71 WiZoleh. &, A2ZxE U<
Fo] E4Q 42 14 870-5 ANt X4 AR FE-Z A
= ofsfishA] Eatal, Ut =] 5
5t

fr

o
[¢]
o
2
i)
i3
N
g
)
e
>
H
=2
u3

109) Germany, Code of Crimes Against International Law (CCAIL), 2002, Y&
2 http://www.iuscomp.org/gla/statutes/VoeStGB.pdf F=.
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[©]

1=0] lojM= HAE Y A (individuality) @ AlleAr] = 24
9] At (collectivity) 7toll B23}7 Z2Ast= Aot "9 o|zjgt H
F7g oot AA| JFAL Ato]o] Fx3}of| Hsto], AlleAto]E XA 2]
OF #HATE F7HHQ 237 A3t} o] 5Y8AL Clause Kress7t
A At A0 2 A ShFARE] AlZofA F8E (a)FFH (€379 7]
2ot FFAEY AlZoA 1+4% genocidal intent 79| F23}

ojth " A g £, (9] Af, b)Fe] SAH-F4H H3 5& 4
Al @A s AHE2 oFFrRl2oA S7EAE FY710 B
d = SHHARE, 28TolA o9 FEAZEA vNEE fE
HE S5 Aolis, € EURA F&d dAEClA WoldlE
GRY A =80 shEARE oIt M, 571, WS4, AFH,
S JdAo A fHi]l, FAE, F&d RS IF = AR
£ gysHltE o -, genocidal intent-+= 183 2 A Es
I AYS HR Y AEAEY] Aol AlleAtol=o] A S
ST ol2Rt T THA] B EIb= SRS AR7HE0] AlleAlol &
£ B olsfistal A-8sh=t B2 olEe= oISt #on, A}
+ olof gt ¥ AllcAto]lE WHHA 9] A2l genocidal intent
£ Aa7HA B b w7 s Q1A AlZko] ofyzk Mk
2 A Zkoj Al g olsshet] ek Ayzhstet,

AwAlEE 74T Qe 20114 A6XE % o A4S A
H, A T HEAA o] AR genocidal intent, &, "L AHAZA Q] =

110) Sangkul Kim, “Rethinking the Crime of Mens Rea”, TOAEP Policy Brief Series,
No. 59, pp. 1-4 (2016), at www.toaep.org/pbs-pdf/59-kim.

111) Claus Kress, “The Crime of Genocide under International Law”, International
Criminal Law Review, vol. 6, issue 4, 20006, p. 496.

112) o]gAl A& AlZto| A AEA 143 genocidal intent ©]Zof a4+, Sangkul
Kim, A Collective Theory of Genocidal Intent (The Hague: T.M.C. Asser Press/
Springer, 2016), pp. 1-235 &=,

7HY, IS4, QIS4 Be S04 AT AR Be dRE o or”

= M9 Y=g sjA5t7| Hith= AlleAte| =5 Adshes ©Ao] AT
A JE = sfjAstofof girt. o|2et HHA Q= AAof QoA ofd
9A 2 Al B= A 59 FHE YErd otk AF7HA] =4 Tl
genocidal intentE YW FWHF | QoA 1A LAY,
)T vRZHA & 7]Q19] WA QAR Hdth ICTRE A WA w2
9ol Akayesu AP LATHEEL genocial intents "B Ao A
B EE QRE ny|staz; sk guet 19 ekl j4ste, " ICTY Y]
Jelisic AH FAaHHEA TS EZFDY & HFHstA} of= +
2hal g " 2o A of|A, 20044 St Tt A9 o) tiE Q@R
ALefo] st & O,ﬂ}_/\]--‘,’%%ﬂ 9] B 3114+ genocidal intentE g 9]
3| “o)4jF o7 0|85 k= Aolgkal 5l " Jelisic AH QAHAE
& mtajof|o] “gagt Ao =ty Fjagict. "0 o]2jgt ASE genocidal
intent |4 o] %?} O 7|88 A (purpose-based approach) ©]2kal
sh=t), " =9 82} Kai Amboss= 0] dj4]2of 2 genocidal intent

L 71 43 ol87 S 35k Aolakal it} 118)

ICTYS ICTRE] #H & S U ol2ed "Srer|usj4 &

113) Prosecutor v. Akayesu, ICTR-96-4-T, Judgement, 2 September 1998, para. 520
(“clear intent”).

114) Prosecutor v. Jelisi¢, IT-95-10-A, Judgement, 5 July 2001, para. 46 (“seek to
achieve the destruction").

115) International Commission of Inquiry on Darfur, Established Prusant to
Resolution 1564 (2004), Report to the United Nations Secretary-General, 25
January 2005, para. 491 (“consciously desired”).

116) Prosecutor v. Jelisi¢, IT-95-10-T, Judgement, 14 December 1999, para. 107
(“affirmed resolve to destroy”).

117) o] s =of digt 71 Sangkul Kim, A Collective Theory of Genocidal Intent
(The Hague: T.M.C. Asser Press/Springer, 2016), pp. 18-22 Z%.

118) Kai Ambos, “What Does ‘Intent to Destroy’ in Genocide Mean?”, International
Review of Red Cross, vol. 91, 2009, pp. 834-935.
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o] FHA 119 7id ¢t F 7HA 249l ‘9]—.(V011t1on) ¥} Q1A
(congnition) & ‘9&'& 7Z5= U gtef], SHA=9] e
genocidal intent®] &0 2 A] ‘?lél’% FAlot= Q147 A &
(knowledge-based approach) & F#&stal QItt. sHARE A7 &
710] o] a4 22 TAHE0] HEEof A Azl o] o= A AR A
oo} A8 KA AXE of7|sHA Hot. &, o] sj4E2 genocidal
intent 7f'dS Q&S do] A4 7HA] £ X}"‘QEE‘H, AlleAto| EE
ALsty 1 AYe PHtt deAeEn @
S5 W shHEAE= H 7HE5HA AdsHA
ULt ol= 71&4 HAZQl ‘HAo] AT H] A& (principle
of fair labeling) & ¥5tol= A0 2A AFAe}t kA 7He] FH A&
95k Aoltt. A= o] -] o] & thZ} Zo] AXet Fo] qlth.

Oﬁo
é
¢

o

ol

VAT BHAZL HFHRKSY Z20l= = Y
BRSO FP0IE A9 UFO2 H=AOIEY FHLES AHHIAIT B

Ch &, Q2 'olg’ Bt YBHE} Wit SR BRI, Xi9ie AZ0|

HE+E FYYE0| AN = ZIVt RliEl= AO0IT Lt A HAE0
UANA ZHMYLUSS "HEFO| HZ|(crime of crimes)’ 2t 22| HALO]
Co| gHEs e o, 25/ X2t AZ0| F2 AIHES 0= 42 =

2 & FHH Q73 HMES Jhsd0] M =0 ofZCt Ol2{er HE M2t
o, QIATZ|BIoHAIE R et T AR FURIK|, EXZEX|7F FAQIK], THEt O

22 9J5t 0|2 #91 22 OFHIX| 45| SfHAZCIT M2t o

T

119) 74, ‘Genocial Intent 7Q%ge] gt Q147|542 vlwt F=AH5te]=F,, A|61
H, A235, 2016, p. 36. A4]7|HkejA 2] gt & © AARE B2 Sangkul Kim,
A Collective Theory of Genocidal Intent (The Hague: T.M.C. Asser Press/
Springer, 2016), pp. 30-79 &x.

o|A] A6X(a)FFH (e)F7HA H8= ol AU 7B =0l thoto]
At HE A}, o] 7| EPQJEL 11 7—}7—}0] Bl 2= genocidal intent
o AZEod wf AAlEE Ao RE LASHA Hrh () Al
Apo|E9] 7H #2491 7] ] ”’sﬂoﬂ 94"?} 7‘1]5:*}0]5% ?Fxéﬂ

ot A E84 w & of7| Al 71 %’45 —ir‘ﬂﬂ *@’%}iﬁ% 7P5P% 3
9], (DI g Ft AoA Y o A7t 2ot AL 97 g =
A& 7hke B9, (P2 T I ofzlol&S tE JHO & o]FA|
7l FE A5t Qink oA EAH 7EFEC] e T2
3 Jeo IARTAHYUOEA Y Aty £&Z EVMsoA & ATEAES
2L 9ok Aolch ™0 Aol =ahd thetite: dAtsE ti%
9] QIAF}= AolsHA L, (DT E (OFolA & 4= Axo] AlxAo|lEE
% & Sl F9Y "= i Wk A& Eol, ICTY = "1
2, HIEA Ei= Hloloh= A9, A7t 5 44 £, LEHE R F
2, Ao 9, 191 A% sixe Yol B A Aol 52 9
A7t BE (b)ate] siat 4= dekar gk 2 7125 9o sgat 4 =
gLl H7F w9 Woh= o]t AFES genocidal intent879] &
84 Tot= 202 & & Utk AL (a)FEH (7= 94

17 (physical destruction) & 183 ()T (e)F2 ‘A& TﬂrJ‘L]
(biological destructlon) 2 223t} QAT AR uk=rh AL} 3}
o] o]Fo| &L o2 IO & o] FA|AA] genocidal intent® FAFE

II‘.N

120) 204719) HEA hFASA} g} ofIEE AwAlo] =} 1 AAZ AR cipie] of
gt FFolH, % RIZE A 919 B/l tigt 3F o =2A, o]#gt I7E A7t §lol= 2l
S} Ql7kA o] ol I 9Ju|E oA "doh 3l Ikt David Luban, “A Theory
of Crimes Agamst Humanity”, Yale Journal of International Law, vol. 29, 2004,
o9 #H BE X

121) Prosecutor v. Brd anin, IT-99-36-T, Judgement, 1 September 2004, para. 690.
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Atk & AR () 571 Jdold A YEe] Aot deet o
5 FEste 559 ARl 76kt 4] A& 3-Rste AFEY
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= 19659 FAFI A A

5t1 Y& “QlEA¥(racial discrimination)”9] A oFAof A ZtolE

122) Prosecutor v. Akayesu, ICTR-96-4-T, Judgement, 2 September 1998, para.
512-515.

& ot & 22 ofd FFPY7L Q1F, 472, dF, IH Ee=

52 Yo 71Q1%Hbased on race, colour, descent, or national

or ethnic origin)” AY o] AFSAPE A H 2 OF AFQ] “OlFA}E o afjFst

ohaL gtk &, R4 o] fof ot ApH2 QIFAERE g o =N W

Z(ethnicity)' °l2h= /Hd3} QAE(race) ol2t= 7HEY AA7 L35 5]

AAL = Aot Bt "o A, IA| A T E2 AlleAte| =7t
Al

BHoote 7k U, IF 223 Fude vl 7 Ae 442 M= F
go] +EEE %‘_711-"4 MEFE 7ML A fotal ottt dj#& o s

2:,
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S
2
rEl
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i
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o,
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ol
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Kl
30,
i

ICTYY] Krsti¢

FAOISHRIBOF £0t XY U A 23 YHKBES 2246, Ul 74| 2o
Tio| S22 A2 TS| P QKT FHS KIAGH| HLHs (EOR 0]

Af

=

ZHOK
=

XA O] F0f| “Az=BIZ=(ethnic minorities)’ 0|2t XA AUH GO
Arot7| ol &

& g
7|20 et ESHE Als [ AOIEZAIRe O SHa FX|0f FeH|X| 2

rEE
s

i

& AOIUCE WetA], EAHE [H 7HK E 2424 S5

rol

=012 20fof Birt” 12

H|S=%E Al7]9]] William Schabas® Al AR|ERFA|E RS THE AW
A0 g EAsHHA Y 7HA] BT B0 tist fARH AdlE
WolEo4Tt.

M= AOIEYRIREF 4 Ul 71X 8052 [Ql01Y] M2 AE & Ozt M2 29|

123) International Convention on the Elimination of All Forms of Racial
Discrimination, Adopted and opened for signature and ratification by General
Assembly resolution 2106 (XX) of 21 December 1965, art. 1, paragraph 1.

124) Prosecutor v. Krsti¢, IT-98-33-T, Judgement, 2 August 2001, para. 556.
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Of AE &els Ul i 2ME 7|Si 22 JEE of

£ A0|C}. Ol= 25| YYUNES| Y2010 [L..] Y-AS2 Ul 71K HEHE0

usde] ojujot Best] vpso R BT 3

4oz worg AQUA, FHAOR voke A

e F (crime of aggression)= AA0] ofwdt 27 shof A 2|
o7 AXNE 4 YLrtE B 2EEEY(us ad bellum) A
£ AR E AL AEdks A GAE Y F 2oprt iAlshe Fio &

Ak, %, WA FAMo] 5183k W) Wl BHdos A

125) William Schabas, Genocide in International Law: The Crime of Crimes
(Cambridge: Cambridge University Press, 2000), pp. 111-112.
126) Prosecutor v. Semanza, ICTR-97-20-T, Judgement, 15 May 2003, para. 317.

BE AR BAA, FAHE AZAZ oA FA-AS AABA AL =
1y 2A7 He HAFAEFHAE At A ARet AleAtol s,
olrof weh & 9 AAHHE 2002¢ 7¥ 179 FAIFAAEAT 1
STAA &S A AIREE O wekdol = oY, A=
1 HF Aol E AP 240 g ZAE F o wfEe]
2018¢ 7€ 17958 E 1 HHPAL 758 # )

7

N

=

(just war theory) ©]2h= A& ofefl AR 9] iAol thsl =Asto] £
on, MAolgt= AST AFolA Y HsiE ol WA Wt 1A
o ot oA AAR R ef IRste] AFstlxRol, ARG i
W, 22, 7kl 5o Higt msiE Haststr] gt kg2 194171 FHE
FH A A 42 Y 3] (International Committee of the Red Cross)
o] A4, §fo] 1 Y ea] Q)& &3k of 7 T XoF A AA A23t
AR o] % Ak 2oF 9 S/ P4 A 52 B3 AU EH
(international humanitarian law)' 9] ©do2 7 FA|4 2AE H
715 SF3A

SHARE 712405 MAL w7k AGe AHpHo] stuEA Q1A
o] gtom, o|Zjt AMFZ EolAlY F SAIHI=9 FHRt
AR AL [F719]] A 9 shuolnt eh= ol & YEh 3

=

o

127) Press Release, Assembly activates Court's jurisdiction over crime of aggression,
ICC-ASP-20171214-PR1350, 15 December 2007; AAZE, FAGAHTA, 7.17F
2 epazlol cha T BAF AL W8 B A TINSSOlFrE e, 1823, 7jr
HAZATY, 2018. £ AFEIA A4 V.59 AFHF 0| it A2 o] o]frEZ
9] Yj-gofl 7Ixtsta Qict.

128) Stephen C. Neff, Justice Among Nations: A History of International Law
(Cambridge: Harvard University Press, 2014), pp. 22-23.
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A2 i) FRZ0] 2L 51t P I T #ulLse 135}
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129) Oona A. Hathaway and Scott J. Shapiro, The Internationalists: How a Radical
Plan to Outlaw War Remade the World (New York: Simon & Schuster, 2017), p.
108.

130) F=FHF o] gt = AFE=, e, ol SlojA ICCHE I 2T 74
2 o]y MHsh=% ), A1327, A28, 2015; 4154, A1AF AAHAL 22 AAHA
ol%9] ATk Water Qo] Wiak Ho| WA, TASIAM AT, A224, 2015
Hd, ICCHA A E B 2339 e} ool TAS=AHATL,, A17d, A2%,
20105 AQA, FAFGA A #8489 A A BWet A2 =9 17 TASTAY
AT A16H, A1ZE, 2009 FH=.

SAEA A Slol A GAA TS| MY ‘%15‘401] it wd YAR A
Al ofEe eelE 7HA|AL SN 01% =717t o2 =71l disf

12F3 Q] (act of aggression)”

” 5

£ AR&(use of armed force)”st

£ Y3 AF, FAGAEATE HEF=] A H - FAE D F A2}
3 A A(individual criminal responsibility)& F3d&

T QA HAZS Yuisitt. ICCo 712l Zupty AR 2+ &
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3

J%

b Sl Acloloh Sk ek 3, 2ol A0 4%
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2 oujgon], olgd AE FA S| YreAe] S Ae] ojRL

oTi7HA Y 7k 9] o|Rg ojulsoltt. whebd, SARR Ao] oy

ol %419 Ml oft]7HA L} “S7HA Rl (state responsibility) o] HEj2

ek sako] g9tk S o]@l Al9] ojfola 7| et &

44 AR 9] Foleks FRRAS B AR AR AAle] Y

o] SHEI oFde YEalT AT I0CR RES|= FAFAE S o
]

AL YA AAGAAAS BHAG O ZA olefd ke BT}

ZAEA ] oA I ATH FARE F7F 7 obd QY] oF
oF ol Hgt 20417] S ol AR AL FHAWET =
AEAPE Y, FFALFAFARRACTY), LA G A TL
(ICTR), Aloflgte]e EHHA(SCSL), FE ol EFHY(ECCC) 5 o
AZ ABAES AH ICCo Agog 11 F4F AL Horh A
AwAtol =, Qo] Bhet 2, ARYHF e} Toto] An HpRol, o7]
AT e PUAE2 7|EH 0 R A7HF B 119 FARE 2
S HHES bR, o9 g2 FAHH tigt S
< HolA MAAJYE FFeFoz A IAH O YRS Aaz 733
7IAE FHEsHAtHE 979 Tl 2018| 7€ 17¢€ ICCY Y
7HA] B g4 W E S iAo R A 7F FA AL O] Higk 1

e}

Aol A% FARHC] AP 5 TG FA AAL Apa
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= ARty o

H

2o o] A AP RE FAAF A g0l it gt opte A
got= Zolofof il ARt & o FAH o HAH, P
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o] AR ol sigste 77HA19] FAIE PR T Zol €75
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2] gt A49)A WA X 99 Aralo] o o] ogt ReALgo]
old mE o] B4 A RS AAsNE AN EAS it 4
3t 4214 AA7IAR FRaA B Aol &, Brate] Rez ol
A 438} B ok olZoleks kA grolo] 3hgo] FuksiA] o
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ICCoA 9] Frtad Hate vttt &2 HA 2 2= AH4
A=A o A Bl - 1A A - A A A - 1] SR AL D [CCofl A
o] thRE] FAPEAH= ICTYW ICTRE AAke} vt “oflH]AlA
(preliminary examination)' @} AR TR A ZPst= Fogl
A& (confirmation of charges hearing) + ICCO E-/3F Aozt
& & 9t ICTYY ICTRY] A3 7 Aga @3k 5 5718 (Rules
of Procedure and Evidence) ©] 5] Ju|sA ] FARIES] FA
A25AANE FAFIT AL utef,*? 1CCo Aol ZulFA A64
Z23) @ wet A HRE(Trial Chamber)' 7F GARE E9)gt
T & AuFo] d3E Ad(case) ol F&E dAE A= (adopt) T
T AUtk &, AWE7E 28T A5 GukeA diEEA 9] Ad] At
T AT 5= Q= Aolt}. skARE ICC A5 SlojAs BE Aol A
ICTYW ICTR¥} H|S:eE FulAS] FARTS] M7 AL Aidat
7h A - A-8E L gtk

M -Ht-77H A7) HZ 77 F o258 Bl Yy o
A B FRIQME Y RRE S 3RS Bl ol" “d=(situation)

131) ¥, FAFAREAL QlolA AR A GATATA L F A
3=%,, #1554, 2010.

132) ICTY Rules of Procedure and Evidence, Rule 85(A)()&-(iv)a} ¥ ICTR Rules of
Procedure and Evidence, Rule 85(A)(1)&-(iv)& ‘HZEO] &7 AlZ(evidence
for prosecution) - #H& Q19 57 A&(evidence for the defence) - AZH-2] Ht
8} 374 Al&(prosecution evidence in rebuttal) - % 919] WH5A A|&(defence
evidence in rejoinder) °]2H= FUIHA ] AWAAE st ek ohet, & Afuka
7 9 Z2H13, Rule 85(A)W) @] AL e “AiE7t (A& BHoke 54
= dEHA ] AEF@AZ R E {Eeh o2 Bl
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A" (iii) MH Q] ST HAEL] 0]9e 1T uf, A A
St= Zo] 219 o](interests of justice) ol BASHA] YF=thil W&
ghet At o]f7} Qx| o]},

o[ gt AHHAHAE AA AP A EE, A= AR (Pro
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HZ A (Jurisdiction, Complementarity and Cooperation Division)©]
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133) =, 20b74 A9 Ak B 23112, 94 B Aod DY 29
W), 193 B4 B 2FASHE BE BEA71E BAt A997
28 it

134) 2ok A7

135) S A} o]k Al 7H IEARel it AE F 441 AN 5 ]2 AR
3 23g 2o] 98 A wA) ARl SAE AAWSH Aol H99) o]olo] BAlsA]
OFeTHe olfolA WeElHl A%, FAKS WEA AR Jejst 24E Bislelof
siet., 2ot 453003

718Eo] 7 2ALEA Hdsks FAPE dh 2ot Al5431)
()@l wet FER= AN HE =l S719 5 HaotA sk
71 Aol BFE YT AFE FEAT. 53], "S5 32
FT GAREAE AR oA vl Fa5H B4 E=, ole 2t
A672(2)Fe] g8t e AEFS] HASAAAIF oot A
4 o] MASAZNAI T ICCHER | 53 IFFdor 283
AL Ql=d, ICCe A ¥R Aol A | FR7F Ao A= o] HAFAN
Aot HE HEF O A4 AR AA7E A= AlRHE7] dof|
=g W g J77F A sk

[CCHER= AR S8 Foi3 Artoll died olsi7h dofAd A
2Rl 7|addAE 2 Hedl, d8Fe A=A Taed
BE AES 714 Agske o] oty & M 7H 2 o] e
A AEste] oA A9 714 g2 ASAKI ol 2R
AT} A, At 5 FAH AlokS AT i gt Ao, Zuit
A2 B =7PF A=A A e Aol dist gAragdd
S YA 9%t IeS AdskT Ak &, AAFAEH Y Ao

136) olof gt ArAgt W82, 442, 'ICCAALS] HHSANA 2 5o AR S AN Tt
P9, Mz, H6375, 2009, pp. 108-153 H=£.

137) Bupqtd A& 64 Tk ‘AR A9l Sl AEC] et AT H FAE
= BE I7HE9 RIS A7)t (Recalling that it is the duty of every State
to exercise its criinal jurisdiction over those responsible for international
crimes)” 2kl &5}kl 9ok
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gt [CCe} Zh0] FARE7ITE] Aue U FEL o] WR e
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313 Qe Aolth. ojefat GeEhe WYTAMA] it B
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TB=S F4(to end impunity)” Al71Zt= ICC AH B FAIFAE 2]
71 2FAE BEAE 5 e 712 AAERbelFAL & 4 Sl

FAZE ZYEo] HFH oz AR AR EE Al I w7t

A =AM giAdold A (situation)’ SOl HIZA ‘Ab(case) o] AF4
A "ot o] AR’ oAt o]F o ® 11 Aol FojA=H], A&
Eof, ‘FuuFgol AR Qo] ‘Prosecutor vs. Lubanga’ 2= AHA
o] EA5HA == Aotk T /O] A o= Y Aol 2
g om, dE 501, 20189 10¥ @A FARIFIS= AR Qo=
67He) AHo] MY 1 YA FRE k™
1At A7 2= o] Wt FE A 3" BE
= ﬂﬂoi AA TR A LGS AHsHA =T,
o Az2F7} I tisiA= 2uktd A58%27F #85kaL it A
o= o 5‘1]3103 A= olF dA A FERIE AAs= VA
(document containing the charges) 9] 7|27} ¥, ZulF42 A|
582+ 7“/\}7} A\ Zx G741 A ol REEA] Z1A5kofof & &2 2 (i) T
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138) 1 oJAl /M9 AFAEL ‘Prosecutor v. Luganga', 'Prosecutor v. Katanga',
'Prosecutor v. Ntaganda', 'Prosecutor v. Mbarushimana', 'Prosecutor v.
Mudakumura', 'Prosecutor v. Ngudjolo Chui'°]t}.

139) 2rp++4 A58%(2)F.

FAAFA D AL A AEH A
;6—‘, 9] & 7HA] 7o) SEE St
L () T YA ICCHSA 51
<A(reasonable grounds) 7} 31
3,19 (1) MRS ABEAS Y3l T RTE AR A AERE
SkA] A 571 918l B AL AL MEE ARE= A2 1] ¢
8 A 27} ‘D52 (necessary) 0|2k B 7391V

AAA R A2 GGE SRoHH, ICCAHEA(Registry)2] AHFR-S
F(Registrar)> & F7ko] AHOR XA L 3HA Ak ICCe
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_L|_4 rﬂ
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AAHor AEE AP 5 Qe BEE0] gleng, A 224 A
ZE M E A= 5 7S dxol AT et Rl Zukt
% PSS ICCY F28HS SAsHA ojdstolof & ¥4 o7E
A, s 43Ry o] fljkE Eo] o8 ICCR 3% H9ol EUP
T8 BATUA S RS EEstl BE Filed=Eo] ICC 9

stojof & A & FEo "ot S AT Zﬂi—t"%
< el (under sea)= FHEY, AA =2 A 27T Yt AAY LY
A& W AR= SAE. ole ARG TF AHE H R EA X
S ez AZ7sde #ol7] At Aol A=, A4l tiet

O

140) vt A582(1)(@) T

141) 2vh+78 A58 (1)(}3)601'.

142) 2ot A1912(1)3-

143) | [CCEHFE AZxJA o] YRE | = —’F‘T’_]'-J A2 H5F & HAEZ}F ICCHART
Ql FolgS WESHYS o, ICC= Hobg AFol & A2 Y83 AZE 27513
o} golg o] ICCY £272 °] OHEICﬂ of gtth= @@% WElol= goks F5
L AEE s ke, ole] 1CCE] & HhAE A7 B AAATEL dolE 4R
O] AT OB A 9] HA O Qut AHAS ERIstItt. Prosecutor v. Al Bashir, ICC-
02/05-01/09-302, Decision under article 87(7) of the Rome Statute on the
non-compliance by South Africa with the request by the Court for the arrest
and surrender of Omar Al-Bashir, 6 July 2017.
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144) 20174 A58%(7)3-

3. 7|A%

mjelte] 2z YR} o)A E A BAL 0 V]2 docu
ment containing the charges) Z4o] Soj71A =o' Azre}l ¥
T3l Atolofl SANA AL XP=A Fe. JEEIF Aot 7| a2
A BE7 AgPsh= Fojeeliz o] A=t d4ske 9= o
o &, AEETE 7|70 71AR SaArEa HE 9 HEATHE 7 o
ojstellzlolA HAARRI el e Bt ghao] H ol
H|=3E Wetofl A, F el d]= AR S A we] At
< Z2A5HA €t ol=er 1401]/\1 AAA T A A9 75‘%“?—4 71487
Z

d AT
W8 2 AR & 18S 245t 8482 A=t

ICCY| A#A7F2(Regulations of the Court)2] 7+2] 52(Regulation
52)= 714%(Document containing the charges) o|gt= A& 3}
of AAPL 7147 REEA] 714 stofoF & W& sk e=d, 7]
249 7} S 2%t Y& “FAAM(a statement of the facts) ¥+
1 “FAaArol HA EX(a legal characterization of the facts)”9
T 7HA oIt} o] A EAL Bl A6R(AH kARl E), A7ER(IE
o Bk ), A8R(AH ) E A8xY 2(FRH)7} 4 5k=
(crimes)”®t & 7+ A25%9 A28%7F #4ste W27 Hl (form
of participation)”?] & 7}X|of| Hjste] o]Foj Ao} git}. ol E Eof, &

145) w219 57 AdA® 181 ICTYSY ICTROAE 714%S ‘indictment 2
1 Ego, o] goj= AuA Q] o] HYF Folttil sto] 2rktA-2 ‘document
containing the charge'@H= €05 211 Qlt}. ICC AFoJAE= DCC k= ekxz H
271 gt
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146) 29174 A25% R A28Eo] T4l Yt VAWARNE BEAH(ndividual
perpetration), %39 (co-perpetration), 7FAH(indirect perpetration or
perpetration by means), WA (ordering, soliciting, inducing), ¥Z%H(aiding,
abetting or otherwise assisting), &% 2]%=(common purpose), 121l Z|Z]x}2 Q]
(command responsibility and superior responsibility)°] 31tt.

4. SHIAI

Ir

[CCARAR o HHAFHL T 5 e 71842 TR 2z
94 2% & gojgelde Ao A4En, Fojgele] o] ARr4ol
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(exculpatory evidence) ©f tigt ZA/AIAY], AA= “FH gt w2
Al7tol|(as soon as practicable)” ©]2 WSl A ZA7WA] Slojof gt
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of wet Molat E W1Ql0] RS el 579 FAE SHUE A F A =
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Al¥A(interlocutory appeal) 2l 21, o]
ARAA 2ol 9] obg E-8 AW AA 4

AT FAQ HAA HIRE ATor Y4 AAA, W1t
H ofH FaAbAo] tisto] ojd ¥ e} MFYIIFEHE A-Eolo] |
A E 25t Ao AAAx7 iR F eI H(con
firmation of charges hearing) ©]t}. o] Ao A AAA T = AA}
9] 7124 B SAE AESHY ESF 110 titt HE el vty
d SAE AEsto], [oR7} 714l 71" 242 MEE AR

o)

148) 20kt A67ZQ)F.

149) 20k14 A672Q)%.

150) 20k Al662(1)@el wet ICCG Aol 22540] Ao] 48H D= Welo
EE Moiu AN AR 1 Bl FR40] 27 gk,

3 UE wek “Adst LA (substantial grounds)’ & F+ASHE ‘&
3t 27 (sufficient evidence)'7} Y=AE worstA . ¥ o]jgh
Sy
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161) Prosecutor v. Lubanga, ICC-01/04-01/06, Judgment pursuant to Article 74 of
the Statute, 14 March 2012.

162) Prosecutor v. Ngudjolo, ICC-01/04-02/12, Judgment pursuant to Article 74 of
the Statute, 26 December 2012.

163) Prosecutor v. Katanga, 1CC-01/04-01/07, Judgment pursuant to Article 74 of
the Statute, 7 March 2014.

164) Prosecutor v. Bemba, ICC-01/05-01/08, Judgment pursuant to Article 74 of the
Statute, 21 March 2016.

165) 97 A4 QAAE(2009E 1€ 269-2124 39 149), 2722 Abd 47
(20094 11€ 249-20124¢ 12€ 189), 717t At LA4AHTH2009sus 11€ 24
2-20149 349 79), WEF AR AAE(201049 119 229-201649 3¢ 219).

166) 2018¢ 10 @A 2uktd A6527F H8soke 119l A4S 2RI 0] Jofd ¢
£ o] Apzdo] fdsttt.

167) Prosecutor v. Ahmed Al Faqi Al Mahdi, ICC-01/12-01-15, Judgment and
Sentence, 27 September 2016.
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B0t A82ZR7E AL e Fav dATL B SUFAE
1 WIS 4 9= ‘interlocutory appeal 02kl EE]=t], GAR}
201 FA xﬂz el HA A=, g AlERe] d4 8
274, AT 4, Y] HA AlE, FaAA
ROl AA 5ol AFst A|7to] AQ %t ICTYS ICTRY A9 &#
oftjz} ICCAAE o] U FA B T4 e AAHY S8 4

& KA 1CC9 A 9 el Bl HE 334 BBE
WA, FYotmelst FaTolA A Qs et Aok APUHS
olf 20161 YAABIZHE fATAT P 18U Hne

519 uke] F2E FYSHsct. ™

169) Prosecutor v. Bemba, ICC-01/05-01/08, Judgment on the appeal of Mr Jean-
Pierre Bemba Gombo against Trial Chamber III's “Judgment pursuant to
Article 74 of the Statute”, 8 June 2018.
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ICCE AHgt 19984 =ntews]9] 7juf AHofA Fdll AH-EH 2
T op2 oAt @ FA|FEA AA Q] o]o] ‘T FolEY Fagt
o]9(overriding interests)”°]2tal Au}s}ict. o]t AL o]o]
2 2oL HofAkY] o]t ATt FAHES T Q= 1 YR
A1 Ao] ‘HojAt Foi(victims participation) Al ¥ ‘Tofz} HA}
(victims' reparation) A|&Zo|ct. o] F= 71X A= 2upfA o] £3E
7P FAARl AFE B7REAL It sHAIR, ICCE ¥4 459 A
Al Agol SlojA B2 oEeZ ZAom Auuitt of 7Hx] HHAlE
ARStHA 22 9] A-EP 41 Zro Bl st Qi

2. Tjaixt &of

maja} Fo] Ao taAE 2oty Aesx(B)FTt dak 9 FA
T2 (Rules of Procedure and Evidence) A|85XZF-E| H93X7}A|
of IA Aol Atk I FH e I, A ¢ a4
Aol hofsto] Zp4le] 7914 o] l(personal interest) ©] YIS T
< & U ARl gk AH419] ALt AEl(views and concerns)’ &
st 4 9l A S Wt} ICC oA ZAIFAATAE] QlojA
£ HoiAt o] A7t EAoHA] dgk=tl, A A FAMHY] H1 A
AR T 5 Y FEY L FHAAE ICCY Hofat Fo] Ak 15
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AE FAGA ] el FAlol AAA Ik 45kt 70 ICTYY
ICTR®] 3% #%] vsiA=2 s FAPEALS] SRlo® S45te AT
= 2 & 32 Bolgloy, ICCY oA}t o] A== T2 stoja 4
X402 A7E9 YA AEFoA AL 5 UA 31, ICCY 3

APERLZE D siAF 9 msjA7t &3t AA] F-5Aet B 15| A E o

JFe Fue 5 A w7 a7, 1CC ”JOHZ} to] A=
SHAE A GAPE Q] Adof| Slo] 52 AA7} ofd 554 FARE
AA7IH, 159 53 Al o2 ICCY APHESf HHgsHA
o} "2 cit, XH”JF = YA} ol & ST W #a1R1e] o]Qjo] Bs
Al AsA] F2 AL FAF P50l Fofof gt

[CCHA 2719] AT(ES], ICC AHE A Aol A 71 Aol
Aol = FgRIHE A FAGA(F, AHd(case)o]l EFE7] A
‘& (situation) GANNAE Hsixte] Foj7t 7hssiotal Hopout, &
A= 22 HAHEAHjudicial proceedings)o|qt Fojd 4= Qurtal Hi=
Zo] ICCH¥ 9] gjrzolct. " wafjztz2 A W Hhate] Arlshcka 4l

rsh o E

170) Antonio Cassese, “The Statute of the International Criminal Court: Some
Preliminary Reflections”, European Journal of International Law, vol. 10, 1999,
p. 168.

171) Human Rights Watch, Who Will Stand for Us?: Victims' Legal Representation
at the ICC in the Ongwen Case and Beyond, 29 August 2017, p. 7, at www.
hrw.org/sites/default/files/report_pdf/ijongwen0817_web.pdf.

172) Office of the Prosecutor, Policy Paper on Victim's Participation, April 2010, p. 1.

173) 2utt78 A68%(3)F-

174) Situation in the Democratic Republic of Gongo, ICC-01/04-556, Judgment on
victim participation in the investigation stage of the proceedings in the appeal
of the OPCD against the decision of Pre-Trial Chamber I of 7 December 2007
and in the appeals of the OPCD and the Prosecutor agaisnt the decision of
Pre-Trial Chamber I of 24 December 2007, 19 December 2008.
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2 48w oot AHL 2ol 7ol WAt up A29] B
A2 5P H Hol ohfuk 97 4le] Uk AAE HeAHES ¥
YA @A Al H71e] HuSo] YIS FAL Polohs
o A9HY 298 37| Wk W] SAH FANEBL 2
£ 250l W ARTEL §RH0) 95T Pols PARHEA
oF 29N 9] AR Y} Zuttel Al ek FAAA B 3ol
P2 ol9E ML AR e FAS AT 4+ 98 T
9k Sk ol Agojzlo|n, AMAOE (45 AR] B
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Aol Taiae] $RE el SAASEL A4 ek olg}
geistol, 74t A E QAR WsAs AjEke) A7t of
JEZ A4 43RS AUt T B Ao ohel, wsha
A3 AR WS
S8R ol Al gele 1

175) & Tl AR HAl 159 WA 60 A71A] 4138 4= ool wAskq T
Prosecutor v. Ntaganda, ICC-01/04-02/06, Decision on victims' participation in
trial proceedings, 6 February 2015, para. 24(v). ICCS] A AFARE FH7} AFAof A
= HoARTHAIA ol obf | 7|9t AokA] ghgtont, o] & QI HE Fedt JEEHE
o 2o o]F W E2 Y3t 713hE AFotal UHAlE Sol, 717 Aol e DA
A2 A, HEE Aol A= P ARe] A ARS] S Al Al (prosecution case) FEA).

176) Partly dissenting opinion of Judge Kirsch and Judge Pikis, Prosecutor v.
Lubanga, 01/04-01/06 OA9 OA10, Judgment on the appeal of the Prosecutor
and the Defence against Trial Chamber I's Decision on the victims
participation of 18 January 2008, 11 July 2008.

177) Prosecutor v. Lubanga, 01/04-01/06 OA9 OA10, Judgment on the appeal of
the Prosecutor and the Defence against Trial Chamber I's Decision on the
victims participation of 18 January 2008, 11 July 2008.
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wel ol AR 44 ] o A(how) 4G A 2 Ho
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178) Prosecutor v. Katanga and Ngudjolo Chui, ICC-01/04-01/07, Directions for
the conduct of the proceedings and testimony in accordance with Rule 140, 1
December 2009, para. 47.

179) 4 9 A2 AB5 2 (b)F-S Aoy T 5 WRlE £ 221 stoflA 2rktA 4
‘A7t 4= PSS s Qick

180) Coalition for the International Criminal Court, Improving victim participation
in the Ongwen case: lessons from Lubanga, 17 September 2015, Challenge #1
and Lesson #1.
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181) 7 AR A A8 WelA ol B ARYAS F He) ¥ mEomE,
Mikel Delagrange, “The Path towards Greater Efficiency and Effectiveness
in the Victim Application Processes of the International Criminal Court”,
International Criminal Law Review, vol. 18, issue 3, 2018, p. 540.

182) Open Society Justice Initiative, The Trial of Jean-Pierre Bemba at the ICC:
Judgment, Briefing Paper, March 2016, p. 3. #u} 4 3o] 21 9] 1]sjz}= 321
o A0 FAS oL, 389 HafjAh= FofAte] AE o' fuHrgo] EFo6to] A4l
=9 ‘AR F2(views and concerns)Z Aol T Fst3ict. o] Al H o] WSR2
AAstA] ok, 159 &2 TAR SEHA gt &, AuEo] FaAlgo] ° #
o] itt. Ibid.

183) 247} ARZIOIAE 123%9] MajabSol, 123 7het W S22 AAGIAE 3651
9] FgjatEo] oAt o] EelE AARUTE Open Society Justice Initiative, "A
Year in the Bemba Trial at the ICC", International Justice Monitor, 2 January
2002, at www.ijmonitor.org/2012/01/a-year-in-the bemba-trial-at-the-icc.

184) ICC Chambers, Chambers Practice Manual, May 2017, pp. 25-28, at www.icc-
cpi.int/iccdocs/other/170512-icc-chambers-practice-manual_May_2017_
ENG.pdf. o] Wi7d-2 1 3¢ AF AES B Aui 2o, JuHE 14
S}A] h=tt.
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185) AR50 vsia B B9 A%E 2 Hels] $2 A< A=RE=, REDRESS,
Making Sense of Reparations at the International Criminal Court: Background
Paper, 20 June 2018, at redress.org/publication/making-sense-of-
reparations-at-the-international-criminal-court.
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186) Coalition for the International Criminal Court, Katanga: Reactions to landmark
ICC reparations for victims, 28 March 2017, at http://www.coalitionfortheicc.
org/news/20170328/katanga-reactions-landmark-icc-reparations-victims.
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Abstract « 107

The Law of the International Criminal Court

Sangkul Kim
(Institute for National Security Strategy)

The International Criminal Court, established in July 2002, exercises
jurisdiction on genocide, crimes against humanity, war crimes and crime
of aggression. By enforcing individual criminal responsibility against those
responsible for massive human rights violations, the Court aims at ending
impunity. The Court is composed of three main organs- Chambers, Office of
the Prosecutor, and the Registry. As of 2018, there are 123 State Parties to the
Rome Statute, a treaty that established the legal framework for the Court's
structure, jurisdiction, procedure and function.

While the Court itself targets mainly the high-level political and military
leaders, pursuant to the principle of complementarity, it encourages active
operations of national judicial organs to end impunity of core international
crimes. It should also be remembered that the Rome Statute places a great
emphasis upon the protection of victims and witnesses, and the rights of
the accused. At the same time, the statute provides for a thorough criminal
procedure that ensures the rule of law in achieving the cause of international

criminal justice.
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The Rome Statute's mechanism for the exercise of jurisdiction that
encompasses the triggering mechanism involving the active roles to be
played by the State Parties, the UN Security Council and the ICC Prosecutor
acting proprio motu envisions the interactive cooperation regime amongst
them. Moreover, the admissibility framework based on the principle of
complementarity that activates the jurisdiction of the Court only when
a State is not acting or is unable or unwilling genuinely to investigate or
prosecute the alleged crimes strikes a cautious balance between the principles
States' sovereignty and nonintervention, on the one hand, and the rule of
law, on the other.

One of the most innovative features of the Rome Statute, i.e., the systems
of victims' participation and reparations for victims enable the victims
to express their views and concerns to the Court throughout the judicial
proceedings and allow the Court to keep a close relationship with the victims

and their communities.

Keyword: International Criminal Court, International Crimes, Rome Statute, Impunity,
Principle of Complementarity
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